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PREFACE TO THE THIRD EDITION.

THE book has been carefully revised for this
Third Edition, and several new illustrations and
references have been added. Since the Second
Edition appeared, the great Constitutional History
of Professor Stubbs has formed an epoch in the
treatment of the subject. I am glad to find
that its appearance has not obliged me to alter
very much. I might have brought in endless
references to such an unrivalled store-house of
knowledge ; but I thought it better to leave my
own book essentially as it stood, and to change,
alter, or refer only in a few specially important
cases. My book will be doing its proper duty
if it leads readers to the writings of a scholar
of whom we may truly say that

“ Non viget quidquud simle aut secundum.”

SOMERLEAZE, WXELLS,
April 3rd, 1876






PREFACE TO THE FIRST EDITION.

THE proverb “ gui s'excuse s'accuse™ is so regularly
turned against any author who gives any account
of the origin of his work that it may be well to
prevent its quotation by quoting it oneself. I
have to ask that these three Chapters and their
accompanying Notes may not be judged by the
standard of a book. If I were to write a book
on the English Constitution, it would be different
in form and, in many points, different in style.
What the reader has here is a somewhat extended
form of two Lectures given at Leeds and Bradford
last January. I had thought that they might be
worth printing in the shape of two magazine-
papers; others thought that they might do good
in their present shape. I therefore expanded the
latter part of the second Lecture, which had to
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be cut very short in dclivery, so as to make a
third Chapter, and I added such notes and refer-
ences as seemed to be needed.

I say all this, in order that what I have now
written may be judged by the standard of lectures,
not by the standaid of a book. In a popular
lecture it is impossible to deal with everything
with which it is desirable to deal; it is impossible
to go to the bottom of those things which one
picks out to deal with. It is enough—Dbecause it
1s all that can be done—if the choice of subjects
is fairly well made, and if the trcatment of those
that are chosen, though necessarily inadequate, 1s
accurate as far as it goes. DMany things must be
left out altogether; many things must be treated
very imperfectly; the attention of the hearers
must be caught by putting some things in a more
highly wrought shape than one would choose at
another time. The object is gained, if the lecturer
awakens in his hearers a real interest in the subject
on which he speaks, and if he sends them to the
proper sources of more minute knowledge, If I

can in this way send every one who wishes to
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understand the early institutions of his country
to the great work of Professor Stubbs—none the
less great because it lies in an amazingly small
compass—my own work will be effectually done.
In Mr. Stubbs’ “Documents Illustrative of IEng-
lish History,” the ordinary student will find all
that he can want to learn; while he who means
to write a book, or to carry out his studies in a
more minute way, will find the best of guidance
towards so doing. The great documents of early
English history, hitherto scattered far and wide,
are now for the first time brought together, and
their bearing is expounded in a continuous narra-
tive worthy of the unerring learning and critical
power of the first of living scholars.

For my own part, my object has been to show
that the earliest institutions of England and of
other Teutonic lands are not mere matters of
curious speculation, but matters closely connected
with our present political being. I wish to show
that, in many things, our earliest institutions come
more nearly home to us, and that they have more

in common with our preseht political state, than
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the institutions of inteimediate ages which at first
sight seecm to have much more in common with
our own. As the continuity of our national life
is to many so hard a lesson to master, so the
continuity of our political life, and the way in
which we have so often fallen back on the very
earliest principles of our race, is a lesson which
many find specially hard  But the holders of
Liberal principles in modern politics need never
shrink from tracing up our political history to its
earhiest beginnings. Ae far at least as our race
is concerned, freedos s o\ wywhere older than
bondage; we may add that toleration is older
than intoletance.  Our ancient history is the
possession of the Liberal, who, as being cver
ready to reform, is the true Conservative, not of
the sell-styled Con-zrvative who, by refusing to
reform, does all he can to bring on destruction.
One special point en which I have dwelt is the
way in which our constitutional history has been
perverted at the hands of lawyers Tt is perfectly
true that the history of England must be studied
in the Statute-Book, but it must be in a Statute-
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Book which begins at no point later than the
Dooms of Aithelberht.

As I have often had need to take facts and
doctrines for granted which I believe myself to
have proved in my larger works, I have in the
Notes given frequent references to those works,
instead of bringing in the evidence for the same
things over again. And in the more modern patt
of the subject, I have given several extracts at
full length, even fiom very familiar authors, be-
cause I know that a reader is often well pleased
to have a striking passage set before him at once,
without having to seek for it in the original
On the other hand, I have given at full length
several extracts from statutes and other docu-
ments which most readers are not likely to have
at hand. The histotical portions of any Act of
Parliament can be studied only in the Acts them-
selves, and not in the summaries of lawyers
Legal writers and speakers seem constantly to
repeat what has been said before them, without
any reference to the original sources A memo-

rable example is to be found in the assertion of



xn PREFACE TO TIE FIRST LDITION

Blackstone and of a crowd of lawyers after him,
in Parliament and out of Pailiament, that the
King or Queen is by Law Hcad of the Church
I need hardly say that that title was used by
Henry, Edward, and Mary, but that it was given
up by Mary, and was not taken up again by any
later Sovereign

SoMLRLEAZE, WELTS,

March 25, 1872
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THE GROWTH OF THE

ENGLISH CONSTITUTION

FROM TlE

EARLIEST TIMES.

CHAPTER L

YEAR by year, on certain spots among the dales
and the mountain-s:des of Switzerland, the traveller
who is daring enough to wander out of beaten
tracks and to make his journey at unusual seasons
may look on a sight such as no other corner of the
earth can any longer set before him He may
there gaze and feel, what none cah feel but those
who have seen with their own eyes, what none can
feel in its fulness more than once in a lifetime, the
thrill of looking for the first time face to face on
freedom in its.purest and most ancient form. He
is there in a land where the oldest institutions of
our race, institutions which may be traced up to
tie earliest times of which history of legend gives
us any glimmering, still live on 1n their primaval

3
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freshness Heis i a land where an immemorial
freedom, a freedom only less eternal than the rocks
that guard it, puts to shame the boasted antiguity
of kingly dynastics, which, by its side, seecm but
as innovations of yesterday. There, year by jyear,
on some bnght morning of the spring-tide, the
Sovercign People, not entrusting its rights to a few
of its own number, but discharging them itself in
the majesty of its corporate person, mects in the
open market-place or in the green meadow at
the mountain’s foot, to frame the laws to which it
yields obedience as to its own work, to choose the
1ulers whom it can afford to grect with reverence
as drawing their commission from itself Such a
sight but few Enghshmen have seen ; to be among
those few I reckon among the highest privileges of
my lfe. Let me ask you to follow me in spirit
to the very home and birth-place of freedom, to
the land where we need not myth and fable to add
aught to the fresh and gladdening feeling with
which we for the first time tread the soil and
drink 1 the air of the immemorial democracy of
Uri(?). It is one of the opening days of May; it is
the morning of Sunday; for there men deem that
the better the day the better the deed ; they deem
that the Creator cannot be more truly honourcd
than in using, in His fear and in His presence, the
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highest of the gifts which He has bestowed on
man. But deem not that, because the day of
Christian worship is chosen for the great yearly
assembly of a Christian commonwealth, the more
directly sacred duties of the day are forgotten
Before we, in our luxurious island, have lifted our-
selves from our beds, the men of the mountains,
Catholic and Protestant alike, have already paid
their morning’s worship in God’s temple. They
have heard the mass of the priest or they have
listened to the sermon of the pastor, before some
of us have awakened to the fact that the morn of
the holy day has come. And when I saw men
thronging the crowded church, or kneeling, for want
of space within, on the bare ground beside the open
door, when I saw them marching thence to do the
highest duties of men and citizens, I could hardly
forbear thinking of the saying of Holy Writ, that
“where the Spirit of the Lord is, there is liberty.” «v-
From the market-place of Altdorf, the little capi-
tal of the Canton, the procession makes its way to
the place of meeting at Bozlingen. First marches the
little army of the Canton, an army whose weapons
never can be used save to drive back an invader
from their land (*). Over their heads floats the
banner, the bull’s head of Uri, the ensign which
led men to victory on the fields of S.empach and

52
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Morgarten. And before them all, on the shoulders
of men clad in a garb of ages past, are borne the
famous horns, the spoils of the wild bull of ancient
days, the very hoins whose blast struck such dicad
into the fearless heart of Charles of Burgundy (3).
Then, with their lictors before them, come the ma-
gistrates of the commonwealth on horseback (¥),
the chief magistrate, the Landammann, with his
sword by his side. The people follow the chiefs
whom they have chosen to the place of meeting, a
crcle 1n a green meadow, with a pine-forest rising
above their heads and a mighty spur of the moun-
tain range facing them on the other side of the
valley. The multitude of freemen take their seats
around the chief ruler of the commonwealth, whose
term of office comes that day toan end. The As-
sembly opens ; a short space is first given to prayer,
silent prayer offered up by each man in the temple
of God’s own rearing Then comes the business of
the day. 1If changes in the law are demanded, they
are then laid before the vote of the Assembly, n
which each citizen of full age has an equal vote
and an equal right of speech. The yearly magis-
trates have now discharged all their dutics; their
term of office is at an end; the trust which has
been placed in their hands falls back into the hands
of those by whom it was given, into the hands of the



1.] WORKING OF THE PRIMARY ASSEMBLY. [y

sovereign pcople. The chief of the commonwealth,
now such no longer, leaves his seat of office and
takes lus place as a simple citizen mm the ranks of
his fellows. It rests with the free-will of the Assembly
to call him back to his place, or to set another
there in his stead. Men who have necither looked into
the history of the past, nor yet troubled themselves
to lecarn what happens year by year in their own
_age, are fond of declaiming against the caprice and
ingratitude of the people, and of telling us that
under a_democratic_government neithcr men nor
measures can remain _for.an_hour unchanged. The
witness alike of the piesent and of the past is
an answer to bascless theories like these. The
spirit which made democratic Athens year by year
bestow her lughest offices on the patrician Periklés
and the rcactionary Phékion (8) still lives in the de-
mocracics of Switzerland, alike in the Landesge-
meinde of Uri and in the Federal Assembly at Bern
The ministers of Kings, whether despotic or con-
stitutional, may vainly envy the surc tenure of
office which falls to the lot of those who are chosen
to rule by the voice of the pec pcoplc “Alike i the
whol¢ Conlcderation and in the single Canton re-
clection is the rule, the icjection of the out-going
magistrate is the rare exception (6)  The Landam-
mann of Uri, whom his countrymen have raised to
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the seat of honour, and who has donc nothing to
lose their confidence, necd not fear that, when he
has gone to the place of meeting in the pomp of
office, his place in the march homeward will be
transferred to another against his-will.

Such is the scene, which, save fora moment, when
the world was turned upside down by the inroads of
revolutionary France (?), has gone on ycar bv year
as far as history goes back in the most unchanged
of Eulopean states. Let me ask you to follow me
yet again to the place of asscmbly of a younger
member of the same noble band of common-
wealths (]), to pass fiom Uri to Appenzell, from
the green meadows of Bozlingen to the hill-side
market-place of Trogen. Somewhat of the pomp
and circumstance which mark the assembly of
Catholic and pastoral Uri is lacking in the as-
sembly of the Protestant and mdustnal popula-
tion of the Outer Rhodes of Appenzell. But the
stamp of antiquity, the stamp of immemorial free-
dom, is impiessed alike on the assembly and on
the whole Iife of cither commonwealth, We miss
in Appenzell the solemn procession, the mounted
magistrates, the military pomp, of Uri; but we
find in their stead an immemorial custom which
breathes perhaps more than any other the spirit of
days when freedom was not a thmﬁr of course, but

- - «_/-»
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a thing for which men had to give their toil and, if

need be, their blood. Each man who makes his

way to the Landesgemeinde of Trogen bears at

his side the sword which the law at once commands

him to catry and forbids him to draw (9. And in

the proceedings of the Assembly itself, the men of
Appenzell have kept one ancient rite which sur-

passes all that I have ever seen or heard of in its

heart-stirring solemnity. When the newly chosen

Landammann enters on his office, his first duty is

to bind himself by an oath to obey the laws of the

commonwealth over which he is called to rule. His

second duty is to administer to the multitude

before him the same oath by which he has just

bound himself. To hear the veice of thousands of

freemen pledying themselves to obey the laws which

they themselves have made is a moment in one’sv
life which can never be forgotten, a moment for}s
whose sake it would be worth while to take a far

longer and harder journey than that which leads usf"
to Uri or Appenzell;

And now I may be asked why I have begun a
discourse on the constitution of England with a
picture of the doings of two small commonwealths
whose political and social state is so widely dif-
ferent from our own. I answer that I have done so
because my object is, not merely to speak of the
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constitution of England in the shape which the
changes of fourteen hundred ycars have at last
given it, but to trace back those successive changes
to the earhiest times which cither history or tra-
dition sets before us  In the institutions of Uri
and Appenzell, and in others of the Swiss Cantons
which have never departed from the primaval
model, we may sce the institutions of our own
forefathers, the institutions which were once com-
mon to the whole Teutonic race, institutions whosc
outward form has necessarily passed away from
greater states, but which contamn the germs out
of which every free constitution in the world has
grown. Let us look back to the carliest picture
which history can give us of the political and
social bemng of our own forefathers, In the
Germany of Tacitus we have the picture of the
institutions of the Teutonic race before our branch
of that race sailed from the mouths of the Elbe and
the Weser to seek new homes by the Humber and
the Thames. There, in the picture of our fathers
and brethren seventeen hundred years back, the
free Teutonic Assembly, the armed Assembly of
the whole people, 15 sct before us, well-nigh the
same, in every essential point, as it may still be
seen in Uri, Unterwalden, Glarus, and Appenzell.
One point however must be borne in mind. In
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the assemblies of those small Cantons it is only the
most democratic side of the old Teutonic consti-
tutton which comes prominently into sight. The
commonwealth of Uri, by the peculiar circum-
stances of its history, grew into an independent
and sovereign state. But in its origin it was not a
nation, 1t was not even a tribe (**). The Landesge-
meinden of which I have been speaking are the
Assemblies, not of nations but of districts; they
answer in our own land, not to the Assemblies of
the whole kingdom, but to the lesser Assemblies of
the shire or the hundred. But they are not on that
account any the less worthy of our notice ; they do
not on that account throw any the less light on
that common political heritage which belongs alike
to Swabia and to England. In every Teutonic land
which still keeps any footsteps of its ancient insti-
tutions, the local divisions are not simply adminis-
trative districts traced out for convenience on the
map. In fact, they are not divisions at all; they
are not divisions of the kingdom, but the earlier;
elements out of whose union the kingdom grew.
Yorkshire, by that name, is younger than England,
butw of Deira, is older
than England () And Yorkshire or Deira itself
is younger than the smaller districts of which it is
made up, Craven, Cleveland, Holderness, and others.

s comt
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The LandeSfrememde of Uri answers, not to an
Assembly of all anland not to an Assembly
of all Deira, but to an Assembly of IHolderness
or Cleveland. But in the old Teutonic system
the greater aggregate was simply organized after
the model of the lesser elements out of whose
unton 1t was formed. In fact, for the poltical
unit, for the atom which joined with 1ts fellow
atoms.to foim the political whole, we must go to
areas yet smaller than those of Holderness or Uri
That unit, that atom, the true kernel of all our
. poltical life, must be looked for in Switzerland in
‘&}the Gememnde or Conmmune; in England—smile not
|while I say it—in the parish vestry (*2),

The primitive Teutonic constitution, the consti-
tution of the Germans of Tacitus, the constitution
which has lingered on in a few remote corners of
the old German realm, is democratic, but it is not
purely democratic. Or rather it is democr;tlc,
purely democratic, in the truer, older, and more
honourable sense of that much maligned word ; 1t
1s not purely democratic in that less honourable,
but purely arbitrary, sense which is often put upon
it in modern controversy. Democracy, according
to Periklés, is a_government of the whole people,

r'*""“ - e

as opposed to ohgarchy, the government of only a
part of the people (3). A government wiich vests
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all power in any one class, a government which
shuts out any one class, whether that class be the
highest or the lowest, does not answer the defini-
tion of Periklés; it 1s not a government of the
whole but only of a pait; it is not a democracy
but an oligarchy (*4). Democracy, in the sense of
PGHMM Eywma ave a
voice in_the affairs of the commonwealth; 1t does
not necessarily demand that every freeman should
have an gqual voice. It does not forbid the exist-
ence of magistrates clothed with high authority
and held in high reverence, nor does it forbid
respect for ancient birth or even an attachment to
an hereditary line of rulers. The older school of
English constitutional writers delighted to show
that the English Constitution contained a mon-,
archic, an anstocratic, and a democratic element,{
and that the three were wrought together in suchii
true and harmonious proportion that we could
enjoy the goed side of all the three great forms
of government without ever seeing the evil side of
any of them. These worthy speculators were per-
haps a hittle Utopian in their theories; still therez
is no doubt that, in every glimpse we get of old
Teutonic politics, we see what we may fairly call
a monarchic, an aristocratic, and a democratic
element. Those earliest glimpses set before us

v
3
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three classes of men as found in every Teutonic
society, the noble, the common freeman, and_the
slra;\r/_e (5). The existence of the slave, harshly as
the name now grates on our ears, is no special
shame or blame to our own forefathers. Slavery,
in some shape or other, has unhappily been the
common law of most nations in most ages; it is a
mere exception to the general rule that, partly
through the citcumstances of most European
countries, partly through the growth of humanity
and civilization, the hateful institution has, during
a few centuries past, gradually disappeared f{rom
certain parts of the earth’s surface. And we must
not forget that, in many states of society, the
doom of slavery may have been thankfully received
as an alleviation of his lot by the man whose life
was forfeited either as a prisoner in merciless war-
fare or as a wrong-doer sentenced for his crimes (*6).
But I menticn the existence of slavery only that
we may remember that, when we speak of freedom,
freeman, democracy, and the like, we are after all
speaking of the nights of a privileged class—that,
whether in Athens, in Rome, or in the early Teu-
tonic communities, there was always a large mass
of humlan beings who had no share in the freedom,
the victyry, or the glory of their masters. We are
now more closely concerned with those distinctions
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which, from the earliest times, we find among the
freemen themselves. In the Germany of Tacitus,
as at this day in the democratic Cantons, the
sovereign power is vested in the whole people,
acting directly in their own persons. But if the
sovereignty of the popular Assembly is plainly set
before us, we have also no less plainly set before
us the existence of a Council smaller than thej
popular Assembly, and also the existence of a
class of nobles, the nature and extent of whose
privileges are not very well defined, but who clearly
had privileges of some kind or other, and whose’
privileges passed on by hereditary descent. Here
we have an aristocratic element as distinctly
marked as the democratic element which is sup-
plied by the popular Assembly. And at the head
of all we see personal chiefs of tribes and nations,
chiefs bearing different titles, Kings, Dukes, or
Ealdormen, who in most cases drew therr title to
rule from an union of birth and election, rulers
whom the nation chose and whom the nation could
depose, but who still were the personal leaders
of the nation, its highest magistrates in peace, its
highest leaders in war. Here then, besides the
democratic and the aristocratic elements, we have

a distinct monarchic element standing out clearly
in our earliest glimpses of Teutonic political life.
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King, Lords, and Commons, in their present shapes,
are something comparatively recent, but we may
see something which may fairly pass as the germ -
of King, Lords, and Commons, from the very be-
ginning of our history.

I will even go a step further. The Constitution
which I have just sketched is indeed the common
possession of the Teutonic race, but it is something
more. We should perhaps not be wrong if we
were to call it a common possession of the whole
Aryan family of mankind It is possible that we
may even find traces of it beyond the bounds of
the Aryan famuily (7)  But I will put speculations
like these aside It is enough for me that the
Constitution which was the common heritage of the
Teutonic race was an heritage which the Teuton
shared with lis kinsfolk in Greece and Italy
Turn to the earliest records of European civiliza-
tion. In the Homeric poems we see a constitution,
essentially the same as that which is set before us
in the Germany of Tacitus, established alike 1n the
Achaian camp before Ilios, in the island realm of
Ithaké, and even among the Gods on Olympos.
1Zeus is the King of all; but he has around him
-§his Council of the greater Gods, and there are
itimes when he summons to his court the whole
Assembly of the Divine nation, when Gods of all
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ranks gather togecther in the court of their chief,
when, save old Ocean himself, even all the River-
gods were there, and when we are specially told—
a fact which might perhaps be pressed into the
service of very recent controversies—that not_one
of the Nymphs stayed away (). If we come down
to earth, we find the King of Men as the common
leader of all, but we find him surrounded by his
inner Council of lesser princes and captains. And
on great occasions, Agamemnon on earth, like Zeus
in heaven, gathers together the general Assembly
of freeborn warriors, an assembly in which, if
debate was mainly confined to a few eloquent
leaders, the common freeman, the undistinguished
citizen and soldier, had at least the right of speak-;
ing his mund as to the proposals of his chiefs byu
loud applause or by emphatic silence (). Nor is
this picture confined to the host in battle array
beneath the walls of Ilios ; \VW&
in all early societies the distinction between soldier
and civilian is unknown ; the army is the nation,
anid “thie nation is the army. The same picture
wiich the Tliad sets before us as the constitution of
the Achaian army is set before us in the glimpscs
of more peaceful life which we find in the Odys-
sey as being no less the constitution of every
Hellenic commonwealth on its own soil. Every-
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where we find the same three elements, the supreme
leader or King, the lesser chiefs who form his
Council, and the final authority of all, the general
Assembly of the freemen (). We see the same
in every glimpse which history or legend gives us
' of the political state of Rome and the other old
{ Italilan commonwealths (=*). Everywhere we find
;} the King, the Senate, the Assembly of the people;
+and the distribution of powers is not essentially
changed when the highest personal authority is
transferred from the hands of a King chosen for
Iife to the hands of Consuls chosen for a year (#*).
The likeness between the earliest political institu-
tions of the Greek, the Italian, and the Teuton is
so close, so striking in every detail, that we can
hardly fail to see 1n it possession handed on from
the earhest times, a possession which Greek,
Italian, and Teuton already had in the days
before the separation, in those unrecorded hbut
still authentic times when Greek, Italian, and
Teuton were still a single people speaking a single
tongue. ’

I have referred more than once to the picture of
our race in its earliest recorded times, as set before
us by the greatest of Roman historians in the
Germany of Tacitus. Let me now set before
you some special points of his description in his
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own words as well as I am able to clothe them
in an English dress (=3).

“They choose their Kings on account of their
nobility, their leaders on account of their valour.
Nor have the Kings an unbounded or arbitrary
power, and the leaders rule rather by their example
than by the right of command; if they are ready,
if they are foreward, if they are foremost in lead-
ing the van, they hold the first place in honour. . .
On smaller matters the chiefs debate, on greater
matters all men; but so that those thmgs whose
final decision rests with the whole peogle are first
handled by the chiefs . ... The multitude sits
armed in such order as it thinks good; silence
is proclaimed by the priests, who have also the
right of enforcing it. Presently the King or chief,
according to the age of each, according to his
birth, according to his glory in war or his elo-
quence, is listened to, speaking rather by the in-
fluence of persuasion than by the power of com-
manding. If their opinions give offence, they are
thnxfs__g\a;aide with a shout; if they are approved,
the hearers clash their spears. It is held to be
the most honourable kind of applause to use ‘their
weapons to signify approval. It is lawful also in
the Assembly to bring matters for trial and to
bring charges of capital crimes. . . . In the same
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assembly chiefs are chosen to administer justice
through the distiicts and villages.  Each chief in
so domg has a hundred companions of the com-
mons assigned to him, as at once his counsellor-
and his authotity., Motcover they do no matte
of business, public or private, except in arms”
” Heie we have a pictwe of a free common-
wealth of wattiors, in which cach ficeman has his
place in the state, whete the vole of the general
Assembly is the final anthority on all matters, but
where both hereditary descent and elective office
ate held in high honour,  Woe see also in a marked
way the influence of personal character and of the
power of speech; we sce the existence of local
divisions, local assemblies, local maeistrates ) in
a word, we sec in this picture of our forefathers
in their old land, seventeen hundred years ago, the
germs of all the institutions which have giown
up step by step among outselves in the course of
ages. And a Swiss of the demociatic Cantons
would sce in it, not merely the germs of his con-
stitution, but the living picture of the thing itself,
This immemotial Teutonic constitution was
the constitution of our forefathers in their old
land of Northern Germany, before they made theis
way into the Isle of Britain, Aund that constity-
tion, in all its cssential points, they biought with
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them into their neyw homes, and there, transplanted
to a new soil, 1t grew and flourished, and brought
forth fruit richer and more lasting than it brought
forth in the land of its earlier birth. On the Teu-
tonic mainland, the old Teutonic freedom, with its
free assemblies, national and local, gradually died
out before the encroachments of a brood of petty
princes (*#). In the Teutonic island it has changed
its form from age to age; it has lived through
many storms and it has withstood the attacks of
many enemies, but it has never utterly died out.
The continued national life of the people, notwith-
standing foreign conquests and internal revolutions,
has remained unbroken for fourteen hundred years.
At no moment has the tie between the present and
the past been wholly rent asunder; at no moment
have Englishmen sat down to put together a wholly
new constitution in obedience to some dazzling
theory. Ea'cE step in our growth_has_been the
natural consequence of some earlier step; each
change in our law and constitution has been, not
the bringing in of anything wholly new, but the
developement and improvement of something that
was already old. Our progress has in some ages
been faster, in others slower; at some moments
we have seemed to stand still, or even to go back ;
but the great march of political developement has
c2
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never wholly stopped; it has never been perma-
nently checked since the day when the coming of
the Teutonic conquerors first began to change
Britain into England. New and foreign elements
have from time to time thrust themselves into
our law ; but the same spint which could develope
and improve whatever was old and native has com-
monly found means sooner or later to cast forth
again whatever was new and foreign. The lover of
freedom, the lover of progress, the man who has
eyes keen enough to discover real identity under a
garb of outward unlikeness, need never shrink frem
tracing up the political institutions of England
to their earliest shape. The fourteen hundred
years of English history are the possession of
those who would ever advance, not the possession
of those who would stand still or go backwaids
The wisdom of our forefathers was ever shown,
not in a dull and senseless clinging to things as
they were at any given moment, but in that spurit,
the spmt alike of the true reformer and the true
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conservative, which keeps the whole fabric stand~
mg, by repamng and improving from tlme fo txme
whatever parts of it stand in qud “of repam.m
1mprqy53[nent Let ancient customs prevail (*s) ;

us ever stand fast in the old paths. But the old

paths have in England ever been the paths of
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progress ; the ancient custom has ever been to
shrnink from mere change for the sake of change,
but fearlessly to change whenever change was
really needed. And many of the best changes of
later times, many. of the most wholesume 1mprove-
ments in our Law and Constitution, have been
only the casting aside of innovations which have
crept in in modern and evil times. They have
been the calling up again, in an altered garb, of
principles as old as the days when we get our first
sight of our forefathers in their German forests
Changed as it is in all outward form and circum-
stance, the England in which we live, hz;s,“ in its
true life anmfar more in common with the
England of the earliest times than it has with the
England of days far nearer to our own. In many
a wﬁagsc;rhe ‘act of xx]odernwi-ggxslatxon we have
gone back, wittingly or unwittingly, to the earliest
principles of our race. We have advanced by
falling back on a more ancient state of things; we
have reformed by calling to Iife again the institu-
tions of earlier and ruder times, by setting ourselves
free from the slavish subtleties of Norman lawyers,
by casting aside as an accursed thing the innova-
e
tions of Tudor tyranny and §f9}zi§ Efurpatxon

I have said that the primaeval Teutonic consti-
tution was brought with them by our Teutonic
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forefathers when they came as conquerors into the
Isle of Britain. I will not again go into the details
of the English Conquest, the settlement which gave
us 2 new home in a new land, nor into all the
questions and controversies to which the details
of the English Conquest have given rise. I have
spoken of them over and over again with my voice
and with my pen,and Ihope I may take for granted
here what I have fully argued out elsewhere (*%).
I hope that I may be allowed to assume the plain
facts of the case, without going through the details
of every point. I will assume then—for it is that to
which the question really comes—that England is
England and that Englishmen are Enghshmen 1
will assume that we are not Romans or Welshmen,
but that we are the descendants of the Angles,
Saxons, and Jutes who came hither in the fifth and
ixth centuries, of the Danes and Northmen who
came hither in the ninth. I will assume that we
ar@ a people, not indeed of unmixed Teutonic
blogd—for no people in the world is of absolutely
unmixed blood—but a people whose blood is not
more\mixed.than that of any other nation ; that
Eunglishmen ‘are as truly Englishmen as Bntons
are Britons or as High-Germans are High-Germans
I will aksume that what is Teutonic in us is not

merely ope element among others, but that it is the
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very life and essence of our national being; that
whatever else we may have. in us, whatever we
have drawn from those whom we conquered or
from those who conquered us, is no co-ordinate
element, but a mere infusion into our Teutonic
essence ; in a word, I will assume that Englishmen
are Englishmen, that we are ourselves and not
some other people I assume all this; if any
man disputes it, if any man chooses not to be
an Englishman but to be a Welshman or a
Roman, I cannot argue with lum now; I can
only ask him to turn to the arguments which I have
urged on all those points in other times and places.
I assume that, as we have had one national name,
one national speech, from the beginning, we may
be fairly held to have an unbroken national being.
And when we find a Teutonic-speaking people in
Britain living under the same political and social
forms as the Teutonic-speaking people of the
mainland, it is surely no very rash or far-fetched
inference that the tongue and the laws which they
have in common are a common possession drawn
from a common source; that the island colony in
short came itself, and brought its laws and language
with it, from the elder mother-land beyond the sca.

Our fathers then came into Britain, and they
brought with them the same primeeval political
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system, the same distinctions of rank, the same
division of political power, which they had becen
used to in their elder Anglian and Saxon homes,
The circumstances of the Conguest would no doubt
bring about some changes. It would piobably tend
to increase the numbers of the class of slaves.
Such of the natives as were neither slain nor driven
out would of course pass into that class. ILspeci-
ally, though there is no doubt that our forefathers
brought their women with them fiom their own
homes, there is no doubt that many British women
passed into bondage, so much so that one of the
common Old-English names for a female slave is
Wylne or Welshwoman (*7).  And we may infer
that this increased familiarity with slavery would
tend to strengthen the custom by which freemen
guilty of cnimes were reduced to slavery by
sentence of law. Again, I suspect that the circum-
stances of the Conquest did something to raisc
the position both of the common freeman and of
the King or leader, as compared with the inter-
mediate class of nobles, No two things are more
levelling than colonization and _successful warfare,
The Jevelling. effect of colomzatxon _is obvious; the
levelling effect of warfare is " not so mo“b{;mus in
modern times. In modem armies, where there is a
strictly defined system of military ranks, where the
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distinction of officer and private 1s broadly drawn,
where the private soldier is little more than a
machine in the hands of his commander, the effect
may even be the other way. DBut in an earlier
state of things, where victory depends on the
individual prowess of each man, nothing can_be
more levelling than warfare. Honour and_profit
fall to the lot of the stoutest - heart and the strong-
est arm, whether their owner “be Tioble or pe peasant
in his own land. And this would be still more the
case when war and colonization went hand in hand,
when success brought not only victory but con-
quest, when men fought, not to go back loaded
with glory and plunder to their old homes, but to
win for themselves new homes as the reward of
their valour. On the other hand, in an early state
of things personal influence is almost everything

a vigorous and popular ruler is practically absolute,
because no one has any wish to withstand his will ;
but a weak or unpopular ruler can exercise no
authority whatever. In such a state of things as
this no one can so easily gain the authority of
" unboundecd influence as the military chief who leads
his tribe to victory. And again, that influence would
be increased tenfold when the successful chief led
them not only to victory but to conquest, when he
was not only a ruler but a founder, the man who
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sad led his people to win for themselves a new land,
o create a new state, the prize of his sword and
of theirs Mere nobulity of birth, however highly
honoured, would be but a feeble influence compared
with either of these mfluences above and bclow it.
I think that we may trace something of the results
of these influences in the position of the oldest
Englhsh nobility. That there was a difference
between the noble and the common f{reeman, in
Old-English phrase between the Zg/ and the
Ceord (®), is shown by countless allusions to the
distinction in our earliest records. But it is by no
means easy to say what the distinction really was.
And, as we shall presently sce that this primitive
nobility gradually gave way to a nobility of quite
another kind and founded on quite another prin-
ciple, we may perhaps be inclined to think that, at
least after the settlement of the English in Britain,
the privileges of the Eorlas were little more than
honorary., I need hardly say that a traditional
deference for high birth, a traditional preference for
men of certain families in the disposal of elective
offices, may go on when biith cariies with it no
legal privilege whatever. Nowhere has this been
more strikingly shown than in those democratic
Cantons of Switzerland of which I have already
spoken. In a commonwealth where magistrates
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were chosen yearly, where every freeman had an
‘equal vote in their choice, it still happened that,
year after year, the representatives of certain famous
houses were chosen as if by hereditary right. Such
were the Barons of Attinghausen in Uri a.d the
house of Tschudt in Glarus (*). And, whatever we
say of such a custom in other ways, it was surely
well suited to have a good effect on the members
of those particular families; it was well suited to
raise up 1 them a succession of men fitted to
hold the high offices of the commonwealth A
man of the favoured house knew that, if he were at
all worthy of a certain post of honour, he would
be chosen to it before any other man; but he also
knew that, if he showed himself unworthy of it, he
might either fail to attain it at all or might be
peacefully removed from it at the end of any
twelvemonth., Such an one was surely under
stronger motives to make himself worthy of the
place which he hoped to fill than either the man
who has to run the risk of an unlimited compe-
tition or the man who succeeds to honour and
authority by the mere right of his birth.

Our fathers then came into Britain, bringing with
them the three elements of the primitive consti-
tution which we find described by Tacitus; but
as I am inclined to think, the circumstances of the
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Conquest did something, for a while at least, to
strengthen the powers both of the supreme chief
and of the general body of the people at the ex-
pense of the intermediate class of Zor/as or nobles.
Let us first trace the origmm and growth of the
power of the supreme leader, in other words, the
monarchic element, the kingly power. What then
is a King? The question is much more casily
asked than answered. The name of King has
meant very different things in different times and
places; the amount of authority attached to the
title has varied greatly in different times and places
Still a kind of common idea seems to run through
all its different uses; if we cannot always define
a King, we at least commonly know a King when
we see him. The King has, in popular sentiment
at least, a vague greatness and sanctlty 'xttachmw
to him which does not attach to any mere magis-
trate, however high in rank and authority. Iam
not talking of the reason of the thing, but of what,
as a matter of fact, has at all times been the
popular feeling. Among the heathen Swedes, it is
said that, when public affairs went wrong,—that is,
in the state of things when we should now turn a
Minister out of office and when our forefathers some
generations back would have cut off his head,—they
despised any such secondary victims, and offered
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the King himself in sacrifice to the Gods (*). Such
a praEﬁI:e certainly lmphes that our Scandinavian
kinsfolk had not reached that constitutional sub-
tlety according to which the responsibility of all
the acts of the Sovereign is transferred to some
one else. They clearly did not, like modern con-
stitution-makers, look on the person of the King
as inviolable and sacred. But I suspect that thte
very practice which shows that they did not look
on him as inviolable shows that they did look on
him as sacred. Surely the reason why the King
was sacrificed rather than any one else was becausc
there was something about him which there was
not about any one else, because no meaner victim
would have been equally acceptable to the God-.
On the other hand—to stray for a moment beyond
the range of Teutonic and even of Aryan pre-
cedent—we read that the ancient Egyptians fore-
stalled the great device of constitutional monarchy,
that their priests, in a yearly discourse, dutifully
attributed all the good that was done in the land
to the King personally and all the evil to his
bad counsellors (3%). These 1 may seem two e\'tctly
Dppo\ﬂ:'é“’ways of treating a King; but the practice
of sacrificing the King, -and the practice of treating
the KT:TQ"EYé*onc who can do no wrong, both start
from the same prmcxple the principle that the King

TR e [
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is, somehow or other,inherently different from cvery-
body else. Qur own Old-English Kings, hke all other,
Teutonic Kings, were anything but absolute rulers ; }
the nation chose them and the nation could deposc
them ; they could do no important act in peace
or war without the national assent; yet still the
King, as the King, was felt to hold a rank differing
in kind from the rank held by the higlest of his
subjects. Perhaps the distinction mainly consisted
in a certain religious sentiment which attached
\to the person of the King, and did not attach to
lthe person of any inferior chief. In heathen times
‘the Kings traced up their descent to the Gods whom
the nation worshipped; in Christian times they
were distinguished from Jesser rulers by being
admitted to their office with ecclesxastxcwl cere-
monies , the.chosen of the people ] became also the
Anp‘l_t}t(téyof: the Lord. The distinction betwecn
Kings and rulers of any other kind is strictly im-
memorial ; it is as old as anything that we know
of the political institutions of our race. The dis-
tinction is clearly marked in the description which
I read to you from Tacitus. He distinguishes
in a_marked.way_ Rem ‘and Duuces, Kings and
Leaders Kings whose claim to rule rested on
their blxi‘.h, and.Leaders.whose claim to rule rested

con their personal mert. But from the same writer
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we learn that, though the distinction was so early
established and so well understood, it still was not
universal among all the branches of the Teutonic
race. Of the German nations described by Tacitus,
some, he expressly tells us, were goygfped by Kings,
while others were not (). “That is to say, each
tribe or district had its own chief, its magistrate
in peace and its leader in war ; but the whole nation
wadTot umited under any one chief who had any
claim to the special and mysterious privileges of
kingship. That is to say, though we hear of king-
ship as far back as our accounts will carry us, yet
kingship was not the oldest form of government
among the Teutonic tribes. The King and his
_ Kingdom came into being by the union of several
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distifict tribes or districts which already exxsted

under distinct leaders of their 6 own, and in our own
early history we can mark with great clearness
the date and circumstances of the introduction of
kingship. We should be well pleased to know
what were the exact Teutonic words which Tacitus
expressed by the Latin equivalents Rer and | Duyx.
As for the |latter at least, we can make a falr
guess. The Teutonic chief who was not a King
bore the titlle of Ealdorian in peace and of Here-’
rediKe ~rt The former title needs no explanation
“’{ g«f, a fafs on among us, though with somewhat

-
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less than its ancient dignity. The other title of
Heretoga, army-leader, exactly answering to the
Latin Dux, has dropped out of our own language,
but it survives in High-German under the form of
Herzog, which is familiarly and correctly translated
by Duke (33). The Duces of Tacitus, there can be no
doubt, were Ealdormen or Heretogan. 1t is less clear
what the title was which he intended by Rex. Our
word Cyning, Kwng, is common to all the existing
Teutonic tongues, and we find it as far back as we
can trace the English language (3¢). But itis notthe
only, nor seemingly the oldest, word to express the
idea. In the oldest monument of Teutonic specch,
the Gothic translation of the Scriptures, the word
King, in any of its forms, is not found. The word
there used is Z/iudans (3). And there is a third
word, Driltern, which in English is most commonly
used in a religious sense (3%) I would ask you to
bear with me while I plunge for a moment into
some obsolete Teutonic etymologies, as I think that
the analogies of these three words are not a little
interesting  All three names come from, or are
closely connected with, words meaning the race or
people. One of those words, Cy7 or K272, we still
keep in modern English with no change of sound
and with very little change of meapipe teNow
whether the word Cyuing, which 'in ltsame wrened



1] ‘THE WORD CYNING

(93]
(97}

form has become King, comes straight from the
English word Cyn, is a matter of dispute among
comparative philologers; but in any case the two
words come from the same root. Letnoone delude
you into thinking that K77z¢has anything to do with
the cannuig or cunning man. The man who first said
that it had had simply not learned his Old-English
grammar (). I will not say positively whether
Cyning comes straight from the substantive Cy» or,
from the adjective Cyne—whether it is to be taken;
as “the noble one,” or whether, as Zng is the|
Teutonic patronymic, Cyrung from Cyn is to begj
taken as the offspring of the people—or whether’
our Cyning is to be held as cognate with t:hegg3
Sanscrit Ganaka, which means father. In all of !
these cases alike the word Cywing comes from the
same original root as Cyn, the Latin Genus, and
the Greek ¢qévos (3%). Now the other two names,
Tluudans or Theoden, and Drifitenr, have dropped
out of our language, and so have the two words
with which they are connected, just as Cyning is
connected with Cyn. T/undans or Theodenr comes
from T/unda or Theod, also meaning people, a word
which you will recognise in many of the old Teu-
tonic names, 7/wodric, Theodberlt, Theodbald, and
the like. So Drilten either comes straight from
Drilt, a family or company, or else, just ike Cyz
D
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and Cyne, from an adjective drik? meaning noble
or lordly. All these three names expressing king-
ship have thus to do with words mecaning the race
or people. They imply the chief of a people,
something more than the chicf of a mere tribe
or district. Now in our Old-English Chronicles,
when they tell how the first English conqucrors,
Hengest and Horsa, settled in Kent, they do not
call them Cyningas but deogan Leaders or
Dukes. It is not till after som¢ Victories over the
Britons that we hear that Hengest took the »:cc or
kingdom, and that his son Aisc is called Kwg. So
m Wessex, the first conquerors Cerdic and Cynric
are called Zaldorniern when they land ; but, v-hen
they had established a settled dominion at the
expense of the Welsh, we read that they too took
the 72cc, and the leaders of the West-Saxons are
henceforth spoken of as Kings (3%). It is plain then
that the first leaders of the English scttlements
i Britain, when they came over, bore only the
lowher title of Herctoga or Ealdorman; it was
only when they had fought battles and found them-
selves at the head of a powerful and victorious
settlement on the conquered soil that they were
thought worthy of the higher title of Kings
And we may further believe that, after all
their exploits, they would not have been thought
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worthy of it, if they had not Been held to come of the
blood of the Gods, of the divine stock of Woden.
We thus see that kingship in the strict sense of
the word, as distinguished from the government of
Dukes or Ealdormen, had its beginning among the
English in Britain, not in the very first moment
of tiie Conquest, but in the years which imme-
diately followed it, within the lifetime of the first
generation of conquerors. The same distinction
which we find among the Angles and Saxons we
find also among the kindred nations of Scandinavia
When the Danes and Northmen began those inva-
sions which led to such important settlements in
Northern and Eastern England, we always find two
marked classes of leaders, the Kings and the Jjas7s,
the same word as £orZ.  Of these the Faris answer
to the English Ealdormen (+). The distinction
is again clearly marked when we read that the
Old-Saxons, the Saxons of the mainland, were
ruled, not by Kings, but by what our Latin writer
1s pleased to call Sazraps—that is, of course, Dukes
or LEaldormen (#). But it is yet more strongly
marked in several accounts where we read of na-
tions which had been united under Kings falling
back again upon the earlier dominion of these
smaller local chiefs. Thus the Lombards in Italy,
who had been led by Kings to their great conquest
D2
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are said for a while to have given up kingly govern-
ment, and to have again sct up a rule of indec-
pendent Dukes.  So the West-Saxons in our own
island are said at one time to have cast away
kingly government, and to have in the like sort
fallen back on the rule of independent Ealdor-
men (#).  In all these cases, we should be glad to
know more clearly than we do what was the exact
distinction between the King and the Duke or
Ealdorman. But it is plain that the King
was the representative of a_closer national unity,
while the Ealdorman rcpresentcd the tendency
of each tribe or district to claim independence for
itself. The government of the Ealdorman may not
have been less effective than that of the King. If
we remember the distinction drawn by Tacitus as
to the respective qualifications for the two offices,
we may even believe that the rule of the Ealdor-
man may have been the more effective. But we
may be sure that the Ealdorman was fclt to be, in
some way or other, less distant from the mass of
his people than the King was; the place of King
could be held only by one of the stock of \Woden ;
! the place of Ealdorman, it would seem, was open

i to any man who showed that he possessed the gifts

,whxch were needed in a leader of men.
Kingship thus became the law of all the Teuto-
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nic tribes which settled in Britain and whose union
made up the English nation. That union, we must
always remember, was very gradual. Step by step,

smaller Kings or independent Ealdormen admutted -

the supremacy of a more powerful King. Then,
in a second stage, the smaller state was absolutely
incorporated with the greater. Its ruler now, if he
continued to rule at all, ruled no longer as an inde-
pendent or even as a vassal sovereign, but as a
mere magistrate, acting by the deputed authority
of the sovereign of whom he held his office (43).
The settlement made by Cerdic and Cynric on the
southern coast grew, step by step, by the incor-
poration of many small kingdoms and independent
Ealdormanships, into the lordship of the whole
Isle of Britain, into the immediate kingship of all its
English inhabitants. The Ealdorman of a corner
of Hampshire thus grew step by step into the King
of the West-Saxons, the King of the Saxons, the
King of the English, the Emperor of all Bntain,
the lord, in later times, of a dominion reaching
into every quarter of the woild (#4). But the point
which now concerns us is that, with each step in
the growth of the King’s territorial dominion, his
political authority within that dominion has grown
also. The change from an Ealdorman to a King,
the change from a heathen King to a Christian

e e e
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King ctowned and anointed, doubtless did much to
1aise the power and dignity of the rulet who thus
at each change surtounded Iumself with new
titles to reverence. But this was not all. The
mete incicase in the extent of tantitorial dominion
would at cach step woik most powerfully to in-
cicase the diect power of the King, and still more
powetfully to mcrcase the vague 1everence which
everywhere attaches to kingship. In Howmer we
1cad of Kings, some of whom wete “more kingly,”
morc of Kings, than others. So 1t was among
owsclves, A King who reigned over all Wessex
was more of a King than a King who 1eigned only
over the Isle of Wight, and a King who 1cigned
over all England was moie of a King than a King
who 1cigned only over Wessex (15).  The greater
the teuitory over which a King 1cigns the less
famihar he becomes to the mass of his people ; he
is moic and moic shiouded m a mysteiious awe;
~he is moic and moic looked on as a being of a
diffetent nature from other men, of a different
natuic cven fiom other civil magistiates and mili-
tary leaders, however high their authoiity and
however illustiious theit peisonal chatacter,  Such
a scparation of the King fiom the mass of his
,people may indeed, in some states of things, lead,
‘\not; to the incicase, but to the lessening of his
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practical power. He may become in_ popular
belief too great.and .awful for the effectual exercise &%
of power, and, by dint of his very greatness, lis .
practical authority may be fransferred to his repre-
sentatives who govern in his name. He may be
surrounded with a worship almost more than
earthly, while the reality of power passes to a
Mayor_of the Palace, or is split up among the
satraps of distant provinces (). But, with a race
of vigorous and politic Kings ruling over a nation
whose tendencies are to closer unity and not to
wider separation, each step in the territorial growth
of the kingdom is also a step in the growth, not only
of the formal dignity, but of the practical autho-.
rity of the King. The King.of-the.English,.who m
the eleventh gentury held. the direct sovereignty of
all England the ove1-lord51up of all Britain, was
a very different person from his forefather who
in the sixth century deemed that another victory
over the Briton, the acquisition of another strip
of British territory, another hundred, it may be,-of
modern Hampshire, had made him great enough
to change his title of Ealdorman for thar of
King. Such a King was every inch a King; his
personal character was of the highest moment for
' the good or evil fortune of his kingdom. His wil!
counted for much in the making of the laws by
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which his people weie to be governed, and in the
disposal of honours and offices among thosc who
were 1o govern under um, - But yet he wits not a
despot ; men never forgot that the King was what
his name implied, the representative, the impersoni-
tion, the offspring, of the people. It was fiom the
choice of the people that he icceived his authority
to rule over them, a choice limited under all
aidinary citcumstances to the royal house, but
which, within that house, was not tied down by a
blind regard to any patticular law of succession,
It was a choice which at any time could fix itsclf
on the wotthicst man of the 1oyal house, and
which, when the royal house failed to supply a
fitling candidate, could boldly fix itself on the
worthiest man of the whole people (#7).  And
those fiom whom the King first drew his powa
eves shated with him in its cxercise. The laws,
the grants, the appointments to offices, which the
King made, needed the assent of the people in
their national Assembly, the gathering of the Wise
Men of the whole land (). And those who gave
him his power and who guided him in its exercise
could also, when nced so called, take away the
power which they had given. At rare intervals—
for it is only at ratc intervals that so great a stepis
likely to be taken—has the English nation exercised
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its highest power by taking away the Crown from
Kings who were unworthy to wear it. I speak not
of acts of violence or murder, or of processes which,
though clothed under legal form, were without
precedent in our history. [ speak notof the secret
death of Henry the Sixth or of the open execution
of Charles the First. I speak of the regular pro-
cess of the Law. In Northumberland the right of
deposition was exercised with special frequency ().
But I will speak only of that direct and unbroken
line of Kings who from Kings of the West-Saxons
grew into'the Kings of the English. Six times at
least in the space of nine hundred years, from
the Great Council of the Nation thus put forth
the last and greatest of its powers (). The last
- exercise of this power has made its future exercise
needless, All that in old times was to be gained
by the deposition of a King can now be gained
by a vote of censure on a Minister, or, in the
extreMw mpeachment.

But, besides that 0‘1‘0%/‘61 of the King’s power
which followed naturally on the growth of the
King’s dominions, another cause was busily at
work which clothed him with a personal influence
which was of almost greater moment than his
political authority. To a large portion of his sub-
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jects, to all the men of special wealth or power, the
King gradually became, not only King but /ord,
his subjects gradually became, not only his subjects
but his men. These names may necd some ex-
planation, and I will again go back to Tacitus as
our starting-pomnt. Side by side with the political
community, the King, the Nobles, the popular As-
sembly, all of them strictly political powers, he
describes another institution, a relation in itself not
political but purely personal, but which gradually
became of the highest political moment. This
was the institution of the comifatus, the system of
peisonal relation between 2 man and his lord, a
relation of faithful service on one side, of faith{ul
protection on the other. Let us again hear the
words of the great Roman interpicter of our own
carliest days (51). )

“ It is no shame among the Germans to be scen
among the companions (comiies) of a chief. And
there are degrees of rank in the companionship
(comitatus), according to the favour of him whom
they follow; and great is the rivalry among the
companions which shall stand highest in the favour
of his chief, and also among the chiefs which shall
have the most and the most valiant companions

. . When they come to battle, it is shameful for
the chief to be surpassed in valour; it is shame-
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ful for his companions not to equal the valour of
their chief. It is even a badge of disgrace for the
remainder of life if a man comes away alive from
the field on which his chief has fallen. To guard,
to defend him, to assign their own valiant deeds to
his credit, is their first religious duty. The chiefs
fight for victory; the companions fight for their
chief.”
This is the description given by a Roman his-
“torian of the second century ; let me set beside it
the words of an English poet of the tenth. He1s
describing the battle of Maldon in 991, which was
fought by the East-Saxons under their Ealdorman
Brihtnoth against the invading Northmen  The
Ealdorman has been killed ; two of his followers
have fled, one of them on the Ealdorman’s herse ,
and every word that is put into the mouth of his
faithful companions turns upon the personal tie
between them and their lord (5?)

“ Thereon hewed him
The heathen soldiers ;
And both the warriors
That near him by-stood
ZElfnoth and Wulfmeaer both,
Lay there on the ground
By their loid ;
Their lives they sold.
There bowed they from the fight
That there to be would not ;
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There were Odda’s bairas
Eistn fight ;

Godric from battle went,
And the good man foisook
That to him ofttimes
Horses had given.

He leapt on the horse
That his lord had owned,
On the housings

That 1t not night was.”

Presently we read of the deeds done by his
Thegns over his body ;

“‘There was fallen
The folk’s Elder, -
Athelred's Earl;
All there saw
Of his heartl’s comrades
That their lord lay dead.
Then there went forth
The proud Thanes,
The undaunted men
Hastened gladly ;
They would there all
One of two things,
Either Iife forsake,
Or the loved one wreal: ®

Then one of the Thegns speaks;

“ Neither on that folk
Shall the Thanes twit me
That I from this host
Away would go
To seek my home,
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Now mine Elder lieth
Hewn down in battle ;

To me 1s that harm most ;
He was both my kinsman
And my lo1d.”

Then another speaks in answer ;

‘ How thou, Alfwine, hast
All our Thanes
In need-time cheered.
Now our lord leth,
The Earl on the earth,
That of us each one
Others should embolden,
‘Warmen to the war,
That while we weapons may
Have and hold,
The haid falchion,
Spear and good sword.”

, Then another speaks;

“1 this promise
That T hence mil
Flee a footstep,
But will further go,
To wreak in the fight
My lord and comrade.
Nor by Stourmere
Any steadfast heio
With words need twit me
That I lordless
Homeward should go,
And wend fiom the fight.,”
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The story goes on a little later ;

[43

Rath was in battle
Offa hewn down,

Yet had he furthered
That his lord had pledged,
As he ere agreed

With his ring-giver
That they should both
To the borough nde
Hale to home,

Or m the host cringe
On the slaughter place,
Of their wounds die.
He lay thane-like

His lord hard by.”

Lastly another Thegn speaks ;

€«

Mind shall the harder be,
Heart shall the keener be,
Mood shall the more be,
As our main lessens,
Here lies our Clder,

All down hewn.

A good man in the dust;
Ever may he groan

Who now from this war-play
Of wending thinketh.

I am old of Iife ;

Hence stir will 1 not,
And 1 by the half

Of my lord,

By such a loved man

To lie am thinking.”
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Tius 1nstitution of military companionship seems
to have struck Tacitus with some amazement He
says that this kind of personal relation was among
the Germans not thought shameful. This was
the natural feeling of a Roman. The dutyof a
Roman citizen was wholly towards the state. The
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state might be repreéexfted either by a reqponsxble
magistrate or by an irresponsible Emperor; in
either case obedience was due to the representative
of the state; but there was no personal relation to
the man. The old Roman institution of patron
and chient, which was so like the German com:-
tatus, had pretty well died out by the time of
Tacitus, and it had at no time been entered into
by men of high rank (53). What amazed Tacitus
was that among the Germans the noblest in birth
and exploits were not looked on as dishonoured
by entering the service of a personal lord. To,
Tacitus himself Trajan was the chief magistrate
of the Roman commonwealth, the chief com-
mander of the Roman army ; he was a personal
master to none but hus slaves and freedmen (54). It
was only in a much later stage of the Roman
Empire that personal service in the court and
household of the Emperor began to be looked on
as honourable (). But among the Teutonic na-
tions the personal relation coloured everything
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personal service towards a King or other chief was
honourable from the beginning; the proudest
nobles of Europe have down to this day thought
themselves’ honoured by filling offices about the
persons of Emperors, Kings, and other princes
which Tacitus would have deemed beneath the
dignity of any Roman citizen. We are now ac-
customed to see this kind of service paid in the
case of royal personages ; but only a few centuries
back men of any rank deemed themselves
honoured by paying the like service to men of
the rank next above their own, or even to men of
their own rank who had the start of them in age
and reputation. The knight was served by his
esquire and the master by his scholar; and the
same principle, laid aside everywhere else, lingers
on in what is undoubtedly a trace of the Teutcnic
comitatis, the fagging of our public schools Now
the political effect of the existence of the principle
of personal service, the institution of the comitarus,
alongside of the primitive political community,
was most important in our early lustory. The per-
g:sonal relation went far to swallow up the purely
ipolitical one. To enter the service of a chief
became so established a practice that at last it was
deemed that it was the part of every man to “seek
a lord,” as the phrase was, to commend himself, to
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put himself under the protection of some man
more powerful than himself (). The man owed
faithful service to his 074 ; the lord owed faxthful

N

prot(acwz;;)n to his man. The very word Lom’ in
its older and fuller form Hlaford implies the re-
wards which the lord bestowed on his faithful man.
The word is in some sort a puzzling one ; but there
can be no doubt that it is connected with %2/4f, laf,
and that its general meaning is e giver of
bread (57). Now herein lurks something which has
~greatly affected all later political aycf social ar-
rangements. The institution of the comifatus in
its first state had nothing whatever to do with the
holding of land. But the maz looked for reward
of his faithful service at the hands of his /74, he
looked for the bread of which his lord’s title pro-
claimed him as the giver. There was of course no
form of reward, no form of fread, so convenient or
so honourable as that of a gra}xt of land to be held
as the reward of past and the condition of future
service. Moreover, the custom of granting out
lands to be held by the tenure of military setvice gf'
had become common in the later days _oﬂ_{wliggx/an,
power (5).  Such lands were of course held, not of
the Emperor as a personal lord, but of the Roman
Commonwealthiof which he was the head and re-
presentative. But the custom of holding lands by
E
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military service easily fell in with the Teutonic in-
stitution of personal service, and the union of the
two in the same person_produced that feudal
relation which has had such an important bearing
on all political and social life through the whole of
the middle ages and down to our own time. The
land granted by the lord to his man, or the land
which the man agreed to hold as if it had been
so granted, might be a kingdom held of the
Emperor or the Pope, or it might be the smallest
estate held of a more powerful neighbour. In
either case, such a helding by military service was
a jfief, and from the institution of such fiefs the
so-called Feudal System, with all its manifold
workings for good and for evil, had its rise. But
so far as the Feudal System existed, either in Eng-
land or in any other country, it existed wholly as
a system which had grown up by the side of an
earlier system which it wholly or partially displaced.
The feudal tenant, holding his land of a lord by
military service gradually supplanted, wholly or
partxal]y, in most countries of Europe, the a/lodial

holder who held lus land of no other man, “and who

\1ew no superior ‘l;utﬁaod and the Law (). In
Enysland thuis change took place only gradually and
parfjially ; the Norman Conquest and the eveats
whichh followed 1t, and the subtle legal theories which
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then came into vogue, greatly strengthened one

side of the feudal idea as regarded the mere tenure

of land. But, on the other hand, - the vigorous rule

of the Norman and Angevin kings, and especially

the legislation of the two great Henries saved

England from _those pohtxcal developements of
o

-

feudalism wlnch grEV up in other lands. The
Feudal System as something spreadmg into every
corner of the Jand, and affecting every relation of
Iife, never obtained the same complete estab-
lishment in England which it did in some -con-
tinental "countries.

But it is only indirectly that my subject has any-
thing to do with the Feudal System, and especially
with its social working. I have to do with the
coyeitatus, out of which the feudal relation grew,
mainly in another aspect equally indirect, namely
the way in which it affected our earliest political
institutions. It.gave us a new form_ of nobility, a
nob1hty of office and of pe " _personal_relation_to_the
Klng; instead of a noblhty founded on birth only. It
gave us a nobility of 7, @ which gradually sup-
planted the earlier nobility of the Eorls. As the
royal power and dignity grew, it came to be looked
on as the highest honour to enter into the personal
servg;g:,af the Kxno “Two results follow ed ; service
towards the King,a place, that is, in the King’s conzi-

et r————.
E 2
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tatus, became the badge and standard of nobility (%))
And it greatly strengthened the power of the King
that he stood to all the chief men of his kingdom
in the relation, not only of a political ruler, but
of a personal lord, a lord to whose service they
fwere bound by a personal tie, and of whom they
“held their lands as the gift of his personal bounty,
"1t marks perhaps a decline from the first 1dea of
the comitatus that the old word Gesith, companion,
answering exactly to the Latin Cormes used by Taci-
tus, was supplanted by the name T/ze'ow lxtemllv
servant (). Butwhen personal service w as deemed
honourable, the name of servant was no degrada-
tion, and the name 77/¢gn became equivalent to the
older Zorl. The King's Thegn, the men who held
their land of the King and who were bound to him
by the tie of personal scrvice, formed the highest
class of nobility. The Thegns of inferior Jords, of
Bishops and Ealdoimen, formcd a sccondary class,
A nobulity of this ind, theic can be no doubt was
so far more liberal than the clder nobility of birth
that admuission to it was not foibidden to men of
lower degree. The Ces/, the ordinary freeman,
could not in strictness become an Zor/, for the
simple reason that he could not change Ins _fore-
fathers ; but he might, and he often dxd _become
a T/zegvz (°®®)  But, on the other hand, “such a

L.,
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nobility, while it made it easier for the common
freemen to rise, tended to lower the condition of
those among common freemen who did not rise.
For the very reason that the barrier of birth is one
which cannot be passed, it is in some respects less
irksome than the barrier of wealth or office. The
privileges of a strictly hereditary nobility are much
more likely to sink into mere honorary distinctions
than the privileges of a nobility whose rank is
backed by the solid advantages of office and of a

‘personal relation to the sovereign.

The tendency then of the first six hundred years
,after the settlement of the English in Britain was
to increase the power of the Crown, to depress
the lower class of freemen, to exchange a nobility
of birth for a nobility of personal service to the
{ing. That 1s to say, England had, before the
Norman Conquest, alieady begun to walk, though
with less speed than most other nations, in the
path which led to the general overthrow of liberty
throughout Europe. The foreign invasion which
for a moment seemed to have crushed her freedom
for ever did in truth only lead to its new birth, to

. i_ts fresh establishment in forms better fitted to the

altered state of things, forms better fitted to be
handed on to later times, forms better fitted to
preserve the well-being of a great nation, than those
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forms of the old Teutonic community which still
linger on in thosc remote corners of the world which
I spoke of at my beginning. That momentary over-
throw, that lasting new birth, will be the subject
of my second chapter. I will now only call you
to bear in mind that England has never been left
at any time without a National Assembly of some
kind or other. Be it W 1itenagemot, Great Council,
or Parliament, there has alnays been some body
of men claiming, with more or less of right, to
speak in the name of the nation. And bear too in
mind that, down at least to the Norman Conquest,
the body which claimed to spcak in the name
rof the nation was, at all cvents in legal theory,
the nation itself. This is a point on which I
mean agamn to speak more fully; I would now
simply suggest the thought, new perhaps to many,
that there was a time when every freeman of
England, no less than every freeman of Uri, could
claim a direct voice in the councils of his country.
There was a time when every freeman of England
could raise his voice or clash his weapon in the
Assembly which chose Bishops and Ealdormen
and Kings, when he could boast that the laws which
he obeyed were laws of his own making, and that
“the men who bore rule over him were rulers of his
;own choosing, Those days are gone, nor nced we
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scek to call them back. The struggles of ages on
the field and jn the Senate have again won back
for us the selfsame rights in forms better suited to
our_times than the barbaric freedom of our fathers
Yet it is well that we should look back to the
source whence comes all that we boast of as our
own possession, all that we have handed on to our
daughter commonwealths in other continents. Let
us praise famous men and our fathers that begat
us. Let_us Jook to the rock whence we. were
hewn and to the holé of the pit whence we were
digged. I‘reedom the old _poet_says, is a noble
thing (%) ; it is also an ancient thing. And those
who love it now in its more modern garb need
‘never shrink from tracing back its carlier forms
to the first days when history has aught to tell us
of the oldest life of our fathers and our brethren.
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CHAPTER 1L

~

IN my first chapter I dealt mainly with those
political institutions of the carliest times—institu-~
tions common $o our whole race, institutions which
still live on untouched among some small primitive
communities of our racc—out of which the still
living Constitution of England grew. It is now my
business, as the second part of my subject, to trace
the steps by which that Constitution grew out of
a political state with which at first sight it seems
to have so little in common. My chief point is
that it did thus, in the strictest scnse, grow out
of that state. Our English Constitution was never
made, in the sense in which the Constxtutxons of
many other countries have been made. Thete
never was any moment when Englishmen drew
out their political system in the shape of a formal
"document, whether as the carrying out of any
abstract political theories or as the imitation of
:ithe past or present system of any other nation.
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There are indeed certain great political documents,
each of which forms a landmark in our political
history. There is thé Great Charter, the Petition
of Right, the Bill of Rights. But not one “of these
gave 1tself out as the enactment of anything new.
All claimed to set forth, with new strength, it
might be, and with new clearness, those rights
of Englishmen which were already old. In all our
great political struggles the voice of Englhishmen
has never called for the assertion of new_principles,
for the enactment of new laws; the cry bas always
been for the better observance of the 1 laws _\Which
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which had arisen from their corruption or neglect (¥).
Till the Great Charter was wrung from John, men
called for the laws of good King Eadward. And
when the tyrant had unwillingly set his seal to
the ground-work of all our later Law, men called
for the stricter observance of a Charter which was
deemed to be itself only the laws of Eadward in
a newer dress(®). We have made changes from
time to time; but they have been changes
which have been at once conservative and pro-
gressive — conservative because progressive, pro-
gressive because conservative. They have been the
application of ancient principles to new circum-
stances ; they have been the_careful repaxrs of an

e -
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sold building, not the pulling down_of an old build-
.ing dnd the rearing up of a new. The life and soul
of English law has cver been precedent; we have
always held that whatever our fathers once did
their sons have a 1ight to do again, \When the
Estates of the Realm declaied the throne of James
the Second to be vacant, they did not scck to
! justify the act by any theories of the right of re-
| sistance, or by any doctrines of the rights_of man.
It was cnough that, three hundred years before, the
Estates of the Realm had declared the throne of
Richard the Second to be vacant(3). By thus
walkmrr in the old paths, by thus hearkening to
the wisdom of our forefathers, we have been able
to change whenever change has been neceded, and
.we have been kept back from changing out of
xthc mcre love of abstract theory. We have thus
been able to advance, if somewhat slowly, yet the
more surely; and, when we have made a false

. e s o

step, we have been ablé to retrace it.  On this last

i —— 4

power, the power of undoing_whateyer_ has 1 bccn
doné“ar;nss s, I wish specially to insist. In tracm«
the steps by which” our Constitution has grown
into 1ts present shape, I shall try specially to show
in how many cases the best acts of modern legis-
lation have been, wittingly or unwittingly, a falling

back on the principles of our earliest times,
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In my first chapter I tried to show how our
fathers brought with them into the Isle of Britain
those primaeval institutions which were common to
them with the whole Teutonic race. 1 tried to
show how those “institutions were modified in the
course of time by the circumstances of the English
Conquest of Bntain, and by the events which fol-
lowed that Conquest. I showed how the kingly
power grew with every increase of the territorial
extent of the kingdom; how the old nobility of
birth gave way to a new nobility of personal rela-
tion to the sovereign: and how the effect of these
chances s seems to have been to make it easier for
the individual freeman of the lower rank to rise,
but at the same time to lower the position of the
ordinary freemen as a class. This last change was
still more largely brought about as an independent
result of the same changes which tended to increase
the kingly power. In a state of things where
representation is unknown, where every freeman
is an elector and a lawgiver, but where, if he exer-
cises his elective and legislative rights, he must,
exercise them directly in his own person—in such
a state of things as this every increase of the
national territory makes those rights of less prac-g
tical value, and causes the actual powers of govern-|
ment to be shut up in the hands of a smaller body.
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There is no doubt that in the carliest Teutonic
assemblies cvery ficeman had his place. There is
no doubt that in England cevery freeman kept hxs
place in the smaller local asscmblies of the mark,:
the Zundred, and the skhire(®). He still whcrc
modern legislation has not wholly swept it away,
keeps, as I hinted in my former lecture, some faint
shadow of the old right when he gives a vote in the
assembly, in which the assembly of the mark still
hives on, that is, in the vestry of his parish  DBut
how as to the great assembly of all, the Assembly
of the Wise, the Witenagemdt of the whole realm ?
No ancient rccord gives us any clear or formal
account of the constitution of that body. It is
commonly spoken of in a vague way as a gather-
mg of the wxse, the noble, the great men {5). DBut,
alongside of | passages like thcse we find other
passages which speak of it in a way which implics
a far more popular constitution. King Eadward
is said to be chosen King by “all folk.” Earl
Godwine * makes his speech before “the King and
all the peoplé of the land.”  Judicial sentences
-and other acts of authouty are voted by the army,
. that is by the people under_arms, Sometimes we
find direct mention of the presence of laige and
popular classes of men, as the citizens of London
or Winchester (8. The inference from all this is
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obvious. The rlo'ht of the ordinairy freeman to
attend, to vote——xt might perhaps be nearer the
truth t h to say to s/zoztt (7)—1n thie” qcneral Assembly
of the whole realm was never forr_nally taken away.
But it was a 11<‘rht whlch, in L its own natﬁfe wrr‘lho:s‘t
men could hardly ever exercise. None but men of
wealth would have the means, none but men of
some personal importance would have any temp-
tation, to take long journeys for such a purpose.
It is not likely that any great multitude would,
under ordinaiy circumstances, set off from Northern
England to attend meetings which were habitually
held at Westminster, Winchester, and Gloucester.
It is plain that the habitual attendance would not
go beyond a small body of chief men, Earls,
Bishops, Abbots, the officers of the King’s court,
the Thegns of the greatest wealth or the highest
personal influence. But it is plain that, when the
heart of the nation was’ specially stirred by some
overwhelming interest, many men would find their
'way to the Assembly who would not find their way
to it in ordinary times. And, when the Assembly
was held in a town, the citizens of that town
at once formed a popular element ready on the
spot. Hence we can account for the seemingly
contradictory way in which the Assembly is spoken
of, sometimes in language which would imply an
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aristocratic body, sometimes in language which
would imply a body highly democratic. It was in
fact a body, democratic in ancient theory, aristo-
cratic in ordinary practice, but to which any strong
popular impulse could at any time restore its
ancient democratic character (¥). Acts done by a
freely chosen representative body may, without
much stramning of language, be said to be done by
the whole people. But acts done by a body not
representative could never be called the acts of
the whole peopie, unless the whole people had an
acknowledged right to attend its meetings, though
that right might, under all ordinary circumstances,
be exercised only by a few of their number.

Out of this body, whose constitution, by the time
of the Norman Conquest, had become not a little
anomalous and not a little fluctuating, our Parlia-
ment directly grew. Of one House of that Parlia-
ment we may say more; we may say, not that it
grew out of the ancient Assembly but that it is
absolutely the same hy personal identity. The

e of Lords not only springs out of, it actually
is, "chf anc;ent Witenagemdt. I can see no break
" betwegn the t\vﬂxng William summoned his
Witan §s King Eadward had summoned them be-
fore himy In one memorable assembly of the Con-
queror’s reign, we read that the great men of the
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realm were reinforced by the presence of the whole
body of the landholders of England, whose number
tradition handed down as sixty thousand (?). But,
as a rule, the Great Councils for a century or more
after the Norman Conquest bear the same uncertain
and fluctuating character as the Gemdts of earlier
days. In the constitution of the House of Lords I
can see nothing mysterious or wonderful. Its here-
ditary character came in, like other things, step by
step, by accident rather than by desxorn And it
should not be forgotté};rhat as long as the Bishops
keep their seats in_the House, the hereditary cha-
racter of the House does not extend to_all its
members. To me it seems simply that two classes
of men, the two highest classes, the Earls and the
Bishops, never lost or disused that right 1t of attending
in the National Assembly which was at first com-
mon to them with all other freemen. Besides these
two classes, the King summoned other men to our
early Parliaments, pretty much, it would seem, at
his own pleasure. The right of the King so to do
could not be denied ; when all had an abstract right
to attend, we cannot blame the King for spccially
summoning those for whosc attendance he specially
wished. But it would almost naturally follow that
such a special summons would gradually be held to
bestow an exclusive right, and that those who were

e
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not specially summoned would soon be looked upon
as having no part or lot in the matter. Butitis
certain that it was long before such a summons
was held to confer a hereditary, or even a lasting
personal right. The King did not always summon
the same men to every Parliament. DBesides the
Earls and the Bishops, others both of the laity
and the clergy were always summoned, but the list
of those who were summeoened, both of the laity and
of the lesser ecclesiastical dignitaries, constantly
varies from Parliament to Parliamen* (*). That
the personal summons conveyed an exclusive here-
ditary right was one of those devices of lawyers of
which so many have crept into our constitution.
When the notion of hereditary right had once
established itself, the formal creation of peerages
by patent was a natural stage. Iooking at the
matter from this historical point of view, it seems

to me simply wonderful how any one can doubt

“the power of the Crosn to create life-peerages, or

to regulate the tenure or succession of a peerage
in any way that it thinks good.

The House of Lords then, I do not hesitate to
say, represents, or rather is, the ancient \Vitenage-
mét.  An assembly in which at first every freeman
had a right to appear has, by the force of circum-
stances, step by step, without any one moment of
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sudden change, shrunk up into an Assembly wholly
hereditary and official, an Assembly to which the
Crown may summon anry man, but to which, it

o m—— -

is now strano‘ely held, the Crown cannot refuse

- T

e —
to summon thé" difedf heirs of any man whom it

has once summoned. As in most other thmgs
the” tendéncy to shrink up into a body of this
kind began to show itseif before the Norman Con-
quest, and was finally confirmed and established
through the results of the Noiman Conquest. But
the special function of the body nto which the old
national Assembly has changed, the function of the
“ other House,” the Upper House, the House of
Lords as opposed to the House of Commons, could
not show itself t1ll a second House of a more
popular constitution had arisen by its side. Like
everything else in our English polity, both Houses
in some sort came of themselves. Neither of them
was the creation of any ingenious theorst, though
we need not doubt that many of the several steps
in the growth of each were, each 1n its own time,
the work of practical statesmanship. Our fore-
fathers had no theories, but men, each in his own
generation, had eyes keen enough to see that
such and such a change in detail would get rid of
such and E'Ei an 1mm§cﬁafe evil, or ‘would bring
with 1t such and-si¢h an 1mmedxate advantage.

F
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Nay more, it has somectimes happened that a
change which was brought in with an evil intent
has in the end worked for good. Measuies which
were taken with a view of strengthening the power
‘of the Crown have come in the end to widen the
rights of the people. On the other hand, insti-
"tutions which once answered a good and ncedful
purpose have sometimes, through change of timecs,
changed their nature, and have become instruments
of evi] instead of good. But in neither casc were
the institutions of our fathers the work of abstract
thecory. They have therefore lived on, and they
have borne good fruit. Our national Assembly
has changed i1ts name and its constitution, but its
corporate identity has lived on unbroken. We can
therefore at any moment reform without destroy-
ing. In France, on the other hand, institutions
have been the work of abstract theory ; they have
been the creations, for good or for cvil, of the
minds of .individual men. The English Parliament
15 m\memorlal, it grew step by step out of the

preTEO

older order of things. In F rance the older order

N rnen.
P .

of thmgs utterly vanished ; the "ground lay open
for the creation of a 2 wholly new institution, and
!the States-General were called into being at the
{ bidding of Philip the Fair . Enghshmen in the
fourteenth and fifteenth centuries had no theories
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of the rights of man or of universal humanity.
But when they saw a° practical grievance, they
called for its redress Frenchmen in the fourteenth
and fifteenth centuries had theories as magnificent
as any that have been put forth in the eighteenth
or the nineteenth A nd they had even then already
learned to do deeds of blood in the name of freedom
and philanthropy (*?). Therefore French institu-
tions have not lasted The States-General lived
but a fitful life from century to century, and they
perished for ever in the Great Revolution. Since
that time no French institution, no form either of
the legislative or of the executive power, has been
able to keep up a continuous being of twenty years
This difference has not been owing to any lack of
great men or of noble purposes on the part of our
continental neighbours. It has been owing, partly,
we may believe, to differences in the inborn cha-
racter of the two nations, partly to differences
in the course taken by their several histories. In
France the Kings gradually swept away all traces
of Wutzons and estmle
despotism in the Crown (*3). The French therefore
have been left without any traditional foundation
to build on. Inall their changes for good or for

Lol v oo

begmmng Our Kings never wholly \leed out our
F 2



81 GROWTIH OF ENGLISH CONSTITUTION, [cnav.

called together was probably a fiscal one; it was

R

a sqfe and convcmcnt way of getting moncy. The
act. on belnlf of the wholc was doubtlcqs borrowcd
from the practice in Judxcml procccdmgs and  in
inquests and commissions of various kinds, in whlch
it was usual for certain sclect men to swear on
behalf of the whole shire or hundied. We must
not forget, though 1t is a matter on which T have
'no time to insist here, that our judicial and our
\parliamentaty institutions are closely connected,
that both sprang out of the primitive Assemblies,
that things which now secem so unlike as our
popular juries and the judicial powers of the
/House of Loids are in truth both of them frag-
iments of the judicial powers which Tacitus speaks
of as bemng vested in those primitive Assemblies
It was only step by step that the functions of
judge, juror, witness, and legislator became the
utterly distinct functions which they aie now (%),
Thus we find the beginnings of the House of
Commons, as we might have expected, in that
class of 1ts members which, for the most part,
has most in common with the alrcady established
House of Lords. Thus far the devclopement of
the Constitution had gone on in its usual inci-
dental way. Each step in advance, however slight,
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was doubtless the work of the discernment of
some particular man, even though his vicws may
not have gone beyond the compassing of some
momentary advantage. But now we come to that
great change, that great measure of Parliamen-
tary Reform, which has left to all later reformers
nothing to do but to improve in detail. We come
to that great act of the patriot Earl which made
our popular Chamber really a popular Chamber,
A House of knights, of county members, would
have been comparatively an aristocratic_body ; it
would have left out one of the most healthy and
vigorous, and by far the most progressive, clement
in the nation. When, after the fight of Lewes,
Earl Simon, then master of the kingdom with the
King in his safe keeping, summoned his famous
Parliament, he summoned, not only two knights
from every county, but also two citizens from every
city_and two burgesses from cvery borough (+*).
The Earl had long known the importance and
value of the growing civic element in the political
society of his age. When, in an earlier stage of
his career, he held the government of Gascony,
he had, on his return to England, to answer
charges brought against him by the Archbishop
of Bourdeaux and the nobles of the province. The
Earl's answer w-«s

™ - . v e .
~ forward a writing, giviny

i
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him the best of characters, which was signed with
the common seal of the city of Boutrdeaux (#7). As
it was in Gascony, so 1t was 1 England. The
Earl was always a reformer, one who set himself
to rediess practical grievances, to withstand the
royal favourites, to put a check on the oppressions
of Pope and King. But lus first steps in the
way of reform were made wholly on an anstociatic

e g,

basis He tried to rediess the grievances of the
nation by the help ‘of s fellow noblés only‘ mSﬁtep
by step We learned that no true reform could be
_wrought for so narrow a platform; and step by
(step he took into his confidence, first the knights
i of the counties, and lastly the class to whose good
jwill he had owed so much in his earber trial,
tthe citizens and bwgesses. Through the whole
Ist1 uggle they stood steadily by him; London was
as firm in his cause as Bourdeaux had been, and
gltS citizens fought and suffered and triumphed with
him on the glorious day of Lewes (+). By a bold
and happy mnovation, he called a class which had
done so much for him and for the common cause
to take their place in the councils of the nation.
;t wa:;1 mbljarl Simon’s Parliament of f 1265 that
1e still abiding elements of the po ular ol
the I\I;Tgﬁf's“ C1t1zens and Buroresslc)aspﬁrbt a;?);tzxc‘i

. oy e ..

stde | by side. “Thus was formed that newly deve-
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loped Estate of the Realm which was, step by
step, to grow into the most powerful of all, the
Commons’ House of Parliament.

Such was the gift which England received from
her noblest champion and martyr. Nor should it
sound strange in our ears that her champion and
martyr was by birth a stranger. We boast our-
selves that we have led captive our conquerors,
and that we have made them into sons of the
soll as faithful as ourselves. What we have done
with conquerors we have also done with peaceful
settlers. In after days we welcomed every victim
of oppression and persecution, the Fleming, the
Huguenot, and the Palatine. And what we wel-!
comed we adopted and assimilated, and strength-
ened our English being with all that was worthiest
m foreign lands. So can we honour, along with
the men of English birth, those men of other lands
who have done for England as sons for their own
mother. The Danish Cnut ranks alongside of the
worthiest of our native Kings. Anselm of Aosta
ranks alongside of the worthiest of our native
Prelates. And so alongside of the worthiest of
our native Earls we place the glorious name of
Simon the Righteous. A stranger, but a stranger
who came to our shores to claim lands and honours
which were his lawful heritage, he became our
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are under the value of forty shillings, but I cai
not think that they are now a very large or in
portant class. But, to understand the meaning .
the restriction in the fifteenth century, for for
shillings we may fairly read forty pounds; ar
certainly, if we struck off the register all tho
electors whose qualification is a freehold—muc
more those whose qualification is an estate le
than a freehold—under the value of forty pounc
the constituencies of our counties would be lessent
in no small degree. On the other hand, durii
the revolutionary times which followed, we mo
than once hear of direct appeals to the peop
which remind us of days far earlier. Edwa
the Fourth and Richard the Third were chos
Kings, or at least had their claims to the Crov
acknowledged, by gatherings of the citizens
London which_remind us _of the wars of Steph
and \/Iatxlda (%). Still, even in this age, the pow
of Parliament was advancing (¢*); the anxiety
every pretender to get a parliamentary sanction {
his claims was a sign of the growing importan
of Parliament, and we get incidental notices wh
show that a seat in the House of Commons, ai
, thatnotasa knight of a shire, but as a burgess
. a borough, was now an object of ambition for m«
of the class from which knights of the shire we
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chosen, and even for the sons of members of the
Upper House (%2).
At last came the sixteenth century, the time

"M-—-.m.a..

of trial for parlxarpelltary 1nst1tut10ns in_so_many
countries of ml_::u;é)“pe Not a few assemblies which
had once been as free as our own Parliament were,

during that age, either utterly swept away or
reduced__to enlptymformalxtles Then it was that
Charles the Fifth and Philip the Second overthrew
the free constitutions_of , Castile and Aragon;
beform Statea-General of France met for
the last time before their last meeting of all on the
eve of the great Revolution (%). In England parlia-
mentary institutions were not swept away, nor did
Pailiament sink into an empty form. But, fora
while, Parliaments, like all our other institutions,
became perverted into instruments of tyranny.
Under Henry the Eighth, Parliaments, ike Judges,
Juries, and ecclesiastical Synods, decreed whatever
seémed good to the caprice of the_despot. Why
had they so fallen away from what they had been
n a past age, from what they were to be again?
The reason is plain; the Commons had not yet
gamned strength enough to act without the Lords,

and the Lords had ceased to be an mdependent i
body. The old nobility had been cut off at Tow-!

ton and Barnet, and the new nobility were the
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abject slaves of the King to whom they owed their
honours. A century later, the new nobility had
inherited the spirit of the old, and thec Commons
had grown to the fulness of their power. Thus it
came that we find in the Parliaments of the six-
teenth century an abject submission to a tyrant’s
will, of which we find no sign in the Parliaments
either of the fourteenth or of the seventeenth.
Very different indced from the Parliaments which
overthrew Richard the Second and Charles the
First were the Parliaments which, almost without
a quest;on, passed bills of attainder against.any
man against whom Henry’s caprice had turned,
the Parliaments which, in the great age of religious
controversy, were ever ready to enforce by cvery
penalty that particular shade of doctrine which for
'{the moment commended itsclf to the Defender of
*the Faith, to his_son or to his daughters. Why,
it may be asked, in such a state of things, did not
parliamentary institutions perish in England as
they perished in so many other lands? It might
be enough to say that no ruler had an interest in
destroying institutions which he found that he could
so conveniently turn to his own purposes But why
‘did not those institutions sink into mere forms,
viwhich they certainly did not do, even in the worst
itimes 2 One reason undoubtedly is that special
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insular position of our country.which has_in_so
many other ways given, a..peculiar. turn_fo_ our
history. The great foe of parliamentary institu-
tions was the introduction  of standing._armies
But the sovereign of England, shut up within his
island, had far less need of a standing army than
the sovereigns of the Continent, engaged as they
were in their ceaseless wars with neighbours on
their frontiers. But I believe that the personal
character_of Henry the Eighth had a great deal
to do with the final preservation of our liberties
Do not for a moment fancy that I belong to that
school of paradox which sets up. Henry the Eighth
as a virtuous _and beneficent ruler. Do not think
that T claim for him any feelings of direct thank-
fulness such as I do claim for Earl Simon and
King Edward. The position of Henry is more
like the position of William the Conqueror, though
I certainly hold that the Conquetor was in every-
thing the better man of the two. Both served the
cause of freedom indirectly, and both served it
{by means of features in the personal character of
teach. In one respect indeed William and Henry
\ . . .pe

‘'stood in utterly different positions towards England.
Willign_’_ was a stranger, and it was largely because
he was a stranger that he was able to do us indi-
rect good. Henry, with all his crimes, was a
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thorough Englishman ; throughout his reign there
was a sympathy between him and the mass of his
subjects, who, after all, did not greatly suffer by

-the occasional beheading of a Queen or a Duke.

But the despotism of William and the despotism of
Henry agreed in this, that each, even in his worst
deeds, retained a scrupulous regard for the letter of
the Law. In the case of William this is not hard
to see for any one who carefully studies the records
of lus age(%); in the case of Henry it stands
boldly proclaimed in the broadest facts of English
history. While his fellow-tyrants abroad iere
everywhere overthrowing free institutions, Henry
was in all things showing them the decpest out-
ward respect. Throughout his reign he took care
to do nothing except in outward and regular legal
form, nothing for which he could not shelter him-
self under the sanction either of precedent or of
written Law. In itself, this perversion of Law,
this clothmd of wrong with the garb of right, is
really worse—at all events it is more corrupting—
than deeds of open violence against which men are
tempted openly to revolt. But such a tyranny as
Henrys is_one form_ of the homacre whxch vice
pays to virtue; the careful preservation ‘of the
outward forms of freedom makes it easier for '
another and happier generation again to kindle
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the form into its ancient spirit and lhfe. Every
deed of wrong done by Henry with the assent of
Parliament was in truth a witness to the abiding
importance of Parliament; the very degradation
of our ancient Constitution was a step to its re-
\vival with new strength and in a more perfect
L’form (69).
" A like witness to the importance of Parliament
in this age was shown in two other very remark-
able ways, whereby the power and importance of
the House of Commons was_acknowledged in_the
very_act_of corrupting it. One was the active
integference of the Government in parliamentary
elections ; the other was the creation of boroughs in
order to be corrupt. One needs no stronger proofs
than these of the importance of the body which it
was found needful thus to pack and to manage.
The Crown still kept the power of summoning
members from any boroughs which it thought fit,
and throughout the Tudor reigns that power was
freely abused by sending writs to places which
were likely to return members who would be sub-
servient to the Court (®). Thus arose many of the
wretched little boroughs in Cornwall and elsewhere
iswhlch were disfianchised by our successive Reform
‘ *Bxlls These boroughs, which always were corrupt,
and which were created in order to be corrupt,
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must be carefully distinguished from another class
which perished with them. Many towns to which
Earl Simon and King Edward sent writs decayed
in process of time; sometimes they decayed posi-
tively ; more commonly they decayed relatively, by
being utterly outstripped by younger towns, and so
losing the importance which they had once had.
The disfranchisement of both classes was egqually
just; but the different history of the two classes
should be carefully borne in mind. It was right
to take away its members from Old Sarum, but
there had been a time when it was right to give
Old Sarum members. In the case of a crowd of
;Cornish boroughs, it not only was right to take
{'away their members, but they never ought to have
'had members at all (%7).
It was in the days of Elizabeth that something
of the ancient spirit again breathed forth It is
then that we come to the beginning of that long
Mine of parliamentary worthies which stretches on
tin unbroken order from her days to our own. A
few daring spirits in the Commons’ House now
began once more to speak in tones worthy of those
great Assemblies which had taught the Edwards
and the Richards that there was a power in Eng-
land mightier than their own (®). Under the puny
successor of the great Queen the voice of freedom

WA E .
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was heard more loudly (¥). In the next reign the
O S e A .

great strife of all came, and a King of England

once more, as in the days of Henry and Simon,

= R g o g

stood forth in arms against his people to learn
that the power of his people was a greater power
than his. But in the seventeenth century, just as
in the thirteenth, men did not ask for any rights
and powers which were admitted to be new ; they
asked only for the better security of those nights
and pmg “{vﬁiélﬁfad been handed on from days
of old. “Tnto the details of that ¢ great struogle and
of the times which followed it is not my purpose
to enter. I have traced at some length the origin
and growth of our Constitution from the earliest
times to its days of special trial in the days of
Tudor and Stewart despotism. Our later consti-
tutional history rather belongs to an inquiry of
another kind. It is mainly a record of silent
changes in the practical working of institutions
whose outward and legal form remained untouched.
I will therefore end my consecutive historical
sketch—if consecutive it can claim to be—at the
point which we have now reached. Instead of
carrying on any regular constitutional narrative
into times nearer to our own, I will rather choose,
as the third part of my subject, the illustration of
one of the special points with which I set out,
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namely the power which our gradual developement
has given us of retracing our steps, of falling back,
whenever need calls for falling back, on the prin-
ciples of carlier, often of the earliest, times. Wit-
tingly or unwittingly, much of our bestggpégm
legislation has, as 1 have alrcady said, been a
case of advancing by the process of going back.
As the last division of the work which I have
taken in hand, I shall try to show in bow many
cases we have, as a matter of fact, gone back
from the cumbrous and oppressive devices of
»feudal and royalist lawyers to the sounder, {reer,
*and simpler principles of the days of our earliest

i
! freedom.
(N
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CHAPTER IIL
IN my two former chapters I have carried my
brief sketch of the history of the English Constitu-
tion down to the great events of the seventeenth
century. I chose that point as the end of my conse-
cutive narrative, because the peculiar characteristic
of the times which have followed has been that so
many and such important practical changes have
been made without any change in the written
Law, without any re-enactment of the Law, with-
out any fresh declaration of its meaning. The
movements and revolutions of former times, as I
have before said, seldom professed to seek in the
acknowledged Law, they ratller~§8§§ﬁim1ts more
———mr T T d
distinct enactment, its more careful and honest
administration. Tﬁg was the general character
of almeat steps in our political history, from
the day when William of Normandy renewed _the
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Oranw his royal assent to the Blll of Rights

Rt 2 IO

But, though each ;tEﬁ in our progress took ‘the
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- shape, not of the creation of a new right, but

‘of the firmer establishment of an old one, yet

each step was marked by some formal and public
ract which stands enrolled among. the landmarks

'of our progress. Some Charter was granted by

the Sovereign, some Act of Parliament was passed
by the Estates of the Realm, which set forth in
legal form the nature and measure of the rights
which were to be placed on a firmer ground.
Since the seventeenth century things have in this
respect greatly altered. The work of legislation,
of strictly constitutional legislation, has never
ceased ; a long succession of legislative enactments
stand out as landmarks of political progress no less
in more recent than in earlier times. But along-
side of them there has also been a series of political
changes, changes of no less moment than those
which are recorded in the statute-book, which have
zzbeen made without any legislative enactment what-
iever. A whole code of political maxims, universally
acknowledged in theory, universally carried out in
practice, has grown up, without leaving among the
formal acts of our legislature any trace of the steps
by which it grew. Up to the end of the seven-
teenth century, we may fairly say that no distinction
could be drawn between tﬁ,e\Cg_r}stitu_tion and_the

e gt

Law. The prerogative of the Crown, the privilege

o
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of Parliament, the liberty of the subject, might not
always be clearly defined on every point. It has
indeed been said that those three things were all of
them things to which, in their own nature, no limit
could be set. But all three were supposed to rest,
if not on the direct words of the Statute Law, yet
at least on that somewhat shadowy yet very prac-
tical creation, that mixture of genuine ancient tra-

o a————. —

ditions and of recent devxces of lawyers, which Ts
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kndwn to Englishmen as the Cogggﬁon Law.” Any
breach either of the rights of the éovermgn or
of the nights of the subject was a legal offence,
capable of legal definition and subjecting the of-
fender to legal penalties. An act which could not
be brought within the letter either of the Statute
or of the Common Law would not then have been
looked upon as an offence at all. If lower courts
were too weak to do justice, the High Court of
Parliament stood ready to do justice even against the
nughtiest offenders. It was armed with weapons
fearful and rarely used, but none the less regular

and legal. It could smite by impeachment, by

attainder, by the exercise of the greatest power.of
all the depostxon of the reigning King. But men
had not yet reached the more subtle doctrine that
there may be offences against the_Constitution

which are no offences against the Law, They had

PRI A S .,
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not learned that men in high ofiicc may have a
responstbility practically felt and acted on, but
which no legal enactment has defined, and which
no legal tribunal can enforce. It.had not been
found out that Parliament itsclf has a power, now
practically the highest of its powers, in whichit acts
neither as a legislature nor as a court of justice, but
in which it pronounces sentences which_have none
the less practical force because they carry, w 1th
them none of the legal consequences of death,
bonds, bamshmcnt or confiscation. We now have
a whole system of pohtlcal moralxt), a whole code
of precepts for the guidance of public men, which
will not be found in any page of cither the Statute
or the Common Law, but which are in practice
held hardly less sacred than any principle em-
bedied in the Great Charter or in the Petition of
Right. In short, by the side of our written Law
there has grown up an unwritten or conventional
Constitution. When an Enwhshman speaks of the
conduct of a public man being constitutional or
unconstitutional, he means something wholly dif-
ferent from what he means by his_conduct being
legal or illegal. A famous vote of the House of
Commons, passed on the motion of a great states-
man, once declared that the thcn Ministers of the

e st ot st

Crown did not possess the conﬁdence of the House
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of Commons, and that their continuance in office
was therefore at variance with the spirit of the
Constitution (:)* The truth of such a position, ac-
com&e traditional principles on which public
men have acted for some generations, cannot be
disputed ; but it would be in vain to seek for any
trace of such a doctrine in any page of our written
Law. The proposer of.that motion did not mean
to charge the existing Ministry with any illegal
act, with any act which could be made the subject
either of a prosecution in a lower court or of im-
peachment in the High Court of Parliament itself.
He did not mean that they, Ministers of the
Crown, appointed during the pleasure of the
Crown, had committed any breach of the Law of
which the Law could take cognizance, meiely
because they kept possession of their offices till
such time as the Crown might think good to
dismiss them from those offices. What he mecant
was that the general course of their policy was
one which to a majority of the House of Com-’
mons did not seem to be wise or beneficial to
the nation, and that therefore, accoiding to a
conventional code as well understood and as
effectual as the written Law itself, they were
bound to resign offices of which the House of
Commons no longer held them to be worthy. The

I2
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House made no claim to dismiss those Ministers
from their offices by any act of its own; it did
not even petition the Crown to remove them from
their offices. It simply spoke its mind on their
general conduct, and it was held that, when the
House had so spoken, it was their duty to give way,
without any formal petition, without any formal
command, on the part either of the House or of the
Sovereign (?). The passing by the House of Com-
mons of such a resolution as this may peihaps be
set down as the formal declaration of a constitu-
tional principle. But though a formal declaration,
it was not a legal declaration. It created a prece-
dent for the practical guidance of future Ministers
and future Parliaments; but it necither changed
the Law nor declared it. It asserted a principle
which might be appealed to in future debatesin the
House of Commons ; but it asserted no principle
which could be taken any notice of by a Judge in
any Court of Law It stands thercfore ona wholly
different ground from those enactments which,
whether they changed the Law or simply declared
the Law, had a real legal force, capable of being
enforced by a legal tribunal. If any officer of the
‘Crown should levy a tax without the authoiity of
Parliament, if he should enforce martial law without
the authority of Parliament, he would be guilty of
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a legal crime. But, if he merely continues to hold
an office conferred by the Crown and frem which
the Crown has not removed him, though he hold
it in the teeth of any number of votes of censure
passed by both Houses of Parhament, he is in
no way a breaker of the written Law. But the
man who should so act would be universally held
to have trampled under foot one of the most
undoubted principles of the unwntten but uni-
versally accepted Constitution.

The remarkable thing is that, of these two kind
of hypothetical offences, the latter, the guilt \bg
which is purely conventional, is almost as unlikely
to happen as the former, whose guilt is a matter
established by Law. The power of the Law is
so firmly established among us that the possibility
of breaches of the Law on the part of the Crown
or its Ministers hardly ever comes into our heads.
And conduct sinning against the broad lines of the
unwritten Constitution 1s looked on as hardly less
unbikely. Political men may debate whether such
and such a course is or is not constitutional, just
as lawyers may debate whether such a course\si\,w
or is not legal. But the very form of the debate
implies that there is a Constitution to be observed,
just as in the other case it implies that there is
a Law to beobserved. Now this firm establish-
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ment of a purely unwritten and conventional code
is one of the most remarkable facts in history.
It is plain that it implics the firmest possible
establishment of the power of the written Law as
its groundwork.  If there were the least fear of
breaches of the written Law on the part of the
Crown or 1ts officers, we should be cngaged in
finding means for getting rid of that more serious
danger, not 1n disputing over points arising out of
a code which has no legal existence, But it is well
sometimes to stop and remember how thoroughly
conventional the whole of our received system is.
The received doctrine as to the relations of the
two Houses of Parliament to one another, the whole
theory of the position of the body known as the
Cabinet and of its chief the Prime Muustcr every
detail in short of the practical working of govern-
ment among us, is a matter belonging wholly to
the unwritten Constitution and_not at all to the

s ——

written Law. The limits of the royal authonty
aré indeed clearly defined by the written Law. But
I suspect that most people have but little idea of
the amount of power which the Ciown still pos-
]sesses by Law, and that they would be amazed to
' find how many things, which in our eyes would
gqeem utterly monstrous, might still be done by

royal authority without breaking the letter of the
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Law. The Law indeed secures us against arbi-

trary legislation, against the repeal of any old
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laws, or the enactment of any new ones, with-

]

out_ the consent of Rgfﬁ Houses of quhament @)
But it is the unwritten Cong’g_g_._tgpon alone which
makes it practically impossible for the Crown
to refuse its assent to measures which have passed
both Houses of Parliament, and which in many
cases makes it almost equally impossible to refuse
the prayer of an address sent up by one of those
Houses only. The written Law leaves to the
Crown the choice of all_its ministers and agents,
great and small, their appointment to office and
their removal from office, as long as they commit
no crime which the Law can punish, 1s a matter
left to the personal discretion of the Sovereign
The unwritten Constitution makes it practically
impossible for the Sovereign to keep a Minister. in
office of whom the House of Commons does not
approve, and it makes 1t almost equally impossible
to remove from office a Minister of whom the
House of Commons does approve (). The written
Law and the unwritten Constitution alike exempt
the Sovereign from all ordinary personal responsi-
bility (5). They both transfer the responsibility from
the Sovereign himself to his agents and advisers.
But the nature and extent of their responsibility
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is widely different in the eyes of the written Law
and in the eyes of the unwritten Constitution.
The written Law is satisfied with holding that the
command of the Sovereign is no excuse for an
illegal act, and that he who advises the commission
of an illegal act by royal authority must bear the
responsibility from which the Sovereign himself is
free. The written Law knows nothing of any re-
sponsibility but such as may be enforced either by
prosecution in the ordinary Courts or by impeach-
ment in the High Court of Parliament The un-
written Constitution lays the agents and advisers of
the Crown under a responsibility of quite another
kind. What we understand by the respor;s;g;fxty
of Ministers is that they are liable to have all
their public acts discussed in_Parliament, not only
on_the_ground of.their legal.or illegal character,
but on the vaguest grounds of their general ten-
dency They may be in no danger of prosecution
or impeachment; but they are no less bound to
bow to other signs of the will of the House of
Commons; the unwritten Constitution makes a
vote of censure as effectual as an impeachment,
and in many cases it makes a mere refusal to pass
a ministerial measure as effectual as a vote of
censure. The wntten Law knows nothing of the
Cabinet or the Prime Minister ; it knows them as
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members of one or the other House of Parliament,
as Privy Councillors, as holders, each man in his
own person, of certain offices ; but, as a collective
body bound together by a common responsibility,
the Law never heard of them (¥). But in the eye
of the unwritten Constitution the Prime Minister
and the Cabinet of which he is the head form the
main feature of our system of government. It is
plain at a moment’s glance that the practical power
of the Crown is not now what it was in the reign
of William the Third or even in that of George
the Third. But the change is due, far less to
changes in the written Law than to changes in
the unwritten Constitution, The Law leaves the
powers of the Crown untouched, but the Constitu-
tion requires that those powers should be exercised
by such persons, and in such a manner, as may be
acceptable to a majority of the House of Com-
mons. In all these ways, in a manner silent and
indirect, the Lower House of Parhiament, as it is
still deemed in formal rank, has become the really
ruling power in the nation. There is no greater,
contrast than that which exists between the
humility of its formal dealings with the Crown
and even with the Upper House (7), and the reality
of the i irresistible _power which it exercises over
bgt}l. It is so conscious of the mighty force-of
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its indirect powers that it no longer cares to claim
the direct powers which it exercised in former
times. There was_a time when Parliament was
directly consulted on questions of war and peace
There was ati time when Parliament clalhlgd c}iﬁgcﬂy
to appomt sevcral of the chief officers of }u{ate ).
There were much later times when it was no un-
usual thing to declare a man in power to be a
public enemy, or directly to address the Crown
.for his removal from office and from the royal
“presence. No such direct exercises of parliamen-
tary power are needed now, because the whole
machinery of government may be changed by the
simple process of the House refusing to pass a
;measure on which the Minister has made up his
Ymind to stake his official being.

Into the history of the stages by which this most
remarkable state of things has been brought about
1 do not intend here to enter. The code of our
unwritten Constitution has, like all other English
things, grown up bit by bit, and, for the most
part, silently and without any acknowledged author,
Yet some stages of the developement are easily
pointed out, and they make important landmarks.
The beginning may be placed in the reign of William
the Third, the first time when we find anything_at
all llk“eb a Munstry n_the modern sense Up to
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that time the servants of the Crown had been
servants of the Crown, each man in the personal
discharge of his own office. The holder of each
office owed faithful service to the Crown, and he
was withal responsible to the Law; but he stood in
no special fellowship towards the holder of any other
office. Provided he discharged his own duties,
nothing hindered him from being the personal or
political enemy of any of his fellow-servants. It
was William who first saw that, if the King's
government was to be carried on, there must be
at least a general agreement of opinions and aims
among the King’s chief agents in his government (9).
From this beginning a system has gradually
grown up which binds the chief officers of the
Crown to work together in at least outward har-
mony, to undertake the defence of one anét‘ﬁ'\e—‘r",

LT

and_on vital pomts to stand and fall w’cocether
Another important stage happenwe"dmxy;;much later
times, when the King ceased to take a share in
person in the deliberations of his Cabinet. And
I may mark a change in language which has hap-
pened within my own memory, and which, like
other changes of language, is certainly not without
its meaning. We now familiarly speak, in Par-
iament and out of Parliament, of the body of

Ministers actually in power, the body known _to
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the Constitution but wholly unknown to the Law,
by the name of “the Government.” We speak of
“« Mr Gladstone’s Government” or “Mr, Disraeli’s
Govemmc;nwt." I can myself remember the time
when such a form of words was unknown, when
“ Government ” still meant “ Government by King,
Lords, and Commons,” and when the body of men
who acted as the King’s immediate advisers were
spoken of as ‘“Ministers ” or “ the Ministry " (*°).
This kind of silent, I might say stealthy, growth,

;has, without the help of any legislative enactment,

o

[l
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produced that unwritten and conventional code of
political rules which we speak of as the Consti-
tution. This process I have spoken of as being
characteristic of the days since the Revolution of
1688, as distinguished from earlier times. And so it
undoubtedly 1s At no earlier time have so many
_important changes in constitutional doctrine and
practice won universal acceptance without being
recorded in any written enactment. Yet this ten-
dency of later times is, after all, only a further
developement of a tendency which was at work
from the beginning. It is simply another applica-
tion of the Englishman’s love of precedent. The
growth of the unwritten Constitution has much n
common with the earlier growth of the unwritten
Common Law. I have shown in earlicr chapters
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that some of the most important principles of our
earlier Constitution were established silently and
by the power of precedent, without resting on any
known written enactment. If we cannot show any -
Act of Parliament determining the relations in
which the members of the Cabinet stand to the
Crown, to the House of Commons, and to one
another, neither can we show any Act of Parlia-
ment which decreed, in opposition to the practice
of all other nations, that the children of the here-
ditary Peer should be simple Commoners. The
real difference is that, in more settled times, when
Law was fully supreme, it was found that many
important practical changes might be made without
formal changes in the Law. It was also found
that there 1s a large class of political subjects
which can be best deait with in this way by tacit
understandings, and which can hardly be made the
subjects of formal enactments by Law. We prac-
tically understand what is meant by Ministers
having or not having the confidence of the House
of Commons; we practically recognize the cases in
which, as not having the confidence of the House,
they ought to resign office, and the cases in which
they may fairly appeal to the country by a dissolu-
tion of Parliament But it would be utterly impos-
stble to define such cases beforehand in the terms of
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an Act of Pailiament. Or again, the Spealrer of
the House of Commons is an officer known to the
Law. The Leader of the House of Commons is
§a~person as well known to the House and to the
‘country as the Speaker himself, and his functions
Eare quite as well understood But of the Leader
of the House of Commons the Law knows nothing
It would be hopeless to seek to define his duties in
any legal form; and the House itsclf has, before
‘now, shrunk from recognizing the existence of
fsuch a person in any shape of which a Court of
; Law could take notice ().

During a time then which is now not very far
short of two hundred years, the silent and extra-
legal growth of our conventional Constitution has
been at least as important as the actual changes
in our written Law. With regard to these last,
the point on which I wish chiefly to dwell is the
way in which not a few pieces of modern legisla-
tion have been—whether wittingly or unwittingly
I do not profess to know—a return to the simpler
principles of our oldest constitution I trust to
show that, in many important points, we have cast
aé\ide the legal subtleties which grew up from the
twelfth century to the seventeenth, and that we
have gone back to the plain common sense of the
elevgnth or tenth, and of times far earlier still,



w | TEACHING OF LAWYERS. 127

In those ancient times we had already laws, but
we had as yet no lawyers. We hear in early times
of men who were versed above others in the laws
of the land ; but such special knowledge is spoken
of as the attribute of age or of experience in
public busmess, not as.the private possession .of a
profewass (%). The class of professional
Jawyers grew up along with the growth of a more
complicated and technical jurisprudence under our
Norman and Angevin Kings. Now I mean no
distespect to a profession which in our present
artificial state of society we certamnly cannot do
without ; but there can be no kind of doubt that
lawyers’ interpretations and lawyers’ ways of look-
ing at t&fgs have done no small rpisqugf,“lg,gtwp&ly
to the true understanding of our history, but to the
actual course of our history itself. The lawyer's
tendency is to carry to an unreasonable extent that
English love of precedent which, within reasonable
bounds, is one of our most precious safeguards.
His virtue is that of acute and logical inference
from given premisses; the premisses themselves
he 1s commonly satisfied to take without examina-
tion from those who have gone before him. It
is often wonderful to see the amazing mgenux‘t;r
with which lawyers hanréwlgx1~e:<:”i~‘tno’g::-th;e;'~ inference
upon inference, starting from some purely arbltrary
i
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assumption of their own. Each stage of the argu-
ment, taken by itself, is absolutely unanswerable,
the objection must be taken earlier, before the
argument begins. The reasoning is perfect, if we
only admit the premusses; the unlucky thing 1s
that the premisses will commonly be found to be
historically worthless. Add to this that the natural
tendency of the legal mind is to conservatism
and deference to authority. This will always be
the casé, even with thoroughly honest_men, in_an
age_when honesty is no longer dangerous. But
this tendency will have tenfold force in times when
an honest setting forth of the Law might expose
its author to the disfavour of an arbitrary govern-
ment. We shall therefore find that the premisses
from which lawyers’ arguments have started, but
which historical study shows to be unsound, are
commonly premisses devised 1 favour of the pre-
rogative of the Crown, not in favour of the nghts
~of the people. Indeed the whole ideal conception
:of the Sovereign, as one, personally at least, above
the Law, as one personally irresponsible and in-
Xcapabie of doing wrong, the whole conception of
,the Sovereign as the sole fountain of all henour,
1as the original grantor of all property, as the source
t\from which all authority of every kind issues in
:th _first mstance, 15 purely a lawyer’s conception.
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and rests upon no ground whatever in the records
of ouFWn@). In later times indeed
the evil has largely corrected itself; the growth
of our unwritten Constitution under the hands of
statesmen has done much practically to get rid

of these slavish devices of lawyers, The personal

irresponsibility of the Sovereign becomes prac-
tically harmless when the powers of the Crown
ate really exercised by Ministers who act under
a twofold_responsibility, both to the wrnitten Law
and to the unwritten Constitution. Yet, even now,
small cases of hardship sometimes happen in which

scme traditional maxim of lawyers, some device
devised in favour of the prerogative of the Crown,
stands in the way of the perfectly equal admi-
mistration of justice But in several important
cases the lawgiver has directly stepped in to wipe
out the inventions of the lawyer, and modern Acts}
of Parliament have brought things back to the 4
simpler principles of our earliest forefathers, I
will wind up my sketch of our constitutional history
by pointing out several cases in which this happy
result has taken place.

For many ages it was a legal doctrine univer-
sally received that Parliament at once expired at
the death of the reigning King. The argument !;;
which the lawyers reached this conclusion is, like

K
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most of their arguments, altogether unanswerable,
provided only we admit their premisses. Accord-
ing to the lawyers' conception, whatever might be
the powers of Parliament when it actually came
itogether, however much the King might be bound
jto act by its advice, consent, and authority, the
{Parliament itself did nevertheless derive its being
‘from the authority of the King. Parliament was
summoned by the King’s writ. The King might
1ndeed be bound to issue the writs for its summons;
still it was from the I ng s writ that the Parliament
actually derived its being and its powers. By
another legal assumption, the force of the King's
writ was held to last only during the lifetime of
the King who issued it. It followed therefore that
Parlfé“r—n*e“nt summoned by the King's writ and
yderiving its authority from the King's writ, was
{dissolved ipso facto by the death of the King who
{summoned it. Once admit the assumptions from
which this reasoning starts, and the reasoning itself
is peifect. DBut whatis the worth of the assump-
tions? Let us see how this mass of legal subtlety
would have looked in the eyes of a man of the
eleventh century, in the eyes of a man who had
borne his part in the elections of Eadward and
of Harold, and who had raised his voice and
clashed his arms, jn_the_great Assembly which




11 ] KING AND PARLIAMENT. 131

restored Godwine to his lands and honopurs (). To
such an one the doctrine that a national Assembly
could be gathered together only by the XKing’s
writ, and the consequent doctrine that the national
Assembly ceased to_exist_when_the breath went
out of the King's_body, would have seemed_like
the babbleof a madman. When was the gathering
together of the national Assembly more needed,
when was it called upon to exercise higher and
more inherent powers, than when the throne was
actually vacant, and when the Assembly of thei : ‘
nation came together to determine who should ﬁll
it? And how could the Assembly be gathered to-
gether by the King’s writ when there was no King
in the land to issue a writ? The King's writ would
be, in the eyes of such a man, a convenient way in
ordinary times for fixing a time andmplﬁace for the
meetings of the Assembly but it would be nothing
more. It would be in no sense the source of the
powers of the Assembly, powers which he would
look upon as derived from the simple fact that the
Assembly was itself the nation. In his eyes_it
was_not the King who created the Assembly, but
.the Assembly which created the King. The doc-
trine that the King never dies, that the throne
never can be vacant, would have seemed gibberish
to one who had seen the throne vacant and had

K 2
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borne his part in filling it The doctrine that the
King can do no wrong would have seemed no
less gibberish to one who knew that he might
possibly be called on to bear his part 1n deposmv
a_King Three of the most famous Assemblies
in English lustory have ever been puzzles in the
eyes of mere legal interpreters; to the man of
the eleventh century they would have seemed to
be perfectly legal and regular, alike in their con-
stitution and 1n their acts. The Assembly which
1399 deposed Richard the Second and elected
Henry the Fourth, though summoned by the King’s
w‘x:xt, was not opened by . his commission ; it seems
also to have shrunk from taking the name of
Parliament, and to have acted only by the name
of the Estates of the Realm. As an Assembly
which was in some sort irregular, it seems to have
shrunk from goimng through the usual forms of a
regular Parliament, and, though it did in the end
exercise the greatest of parliamentary powers, it
seems to have been afraid to look its own act in
the face. Richard was deposed ; but his deposition
was mixed up with a resignation of the Crown on
his own part, and with a challenge of the Crown
"on the part of Henry. Then, as a demise of the
Crown had taken place, 1t was held that the same
legal consequences followed as if that demise had
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been caused by the death of the King. It was
held that the Parliament which had been sum-
moned by the writ of King Richard ceased to exist
when Richard ceased to be King, and, as it was
not thought good to summon a new Parliament,
the same Parliament was, by a legal fiction, sum-
moned again under the writ of King Henry ().
All these doubts and difficulties, all these subtleties
of lawyers, would have been wholly unintelligible
to a man of the eleventh century. In his eyes
the Witan would have come together, whether
by King Richard’s writ or not it mattered little;
having come together, they had done the two
greatest of national acts by deposing one King
and choosing another; having done this, if there
was any other national business to be done, there
was no reason on earth why they should not go on
and do it. Take again another Assembly of equal
importance in our history, the Convention which
voted the recall—that is, in truth, the  election
—of _Charles the Second. That Assembly suc-
ceeded a Parliament which had ventured on a still
stronger step than deposing a King, that of send-
ing a reigning King to trial and execution (). It
was not held in 1649 that the Long Parliament
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came to an end when the axe fell on>the nec.k
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of C{larles the Fj e First; but the doctrine that it oucrht
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rto have done so was not forgotten eleven years
i‘later (7). And the Convention which was elected,
as freely as any Parllament ever was elected (%),
in answer to the vote of the expiring Long Parlia-
ment, was, because it was so elected and not in
answer to the King's writ, looked on as an Assem-
bly of doubtful validity. It acted as a Parliament ;
it restored the King; it granted him a revenue;
rand it did a more wonderful work than all, for it
'created itself, and passed an act declaring itself
to be a lawful Parliament (¥9). Yet, after all this,
it was deemed safer that the Acts of the Con-
vention Parliament should be confirmed by its
successor which was summoned in due form by
the King's writ. These fantastic subtleties, sub-
tleties worthy of the kindred device by which the
first year of Charles’s reign was called the twelfth,
would again have been wholly unintelligible to
our man of the eleventh century. He might have
remembered that the Assembly which restored
Zthelred—which restored him on conditions, while
Charles was restored without conditions—did not
scruple to go on and pass a series of the most
mmportant decrees that were passed in any of
our early Assemblies (*°). Once more again, the
Convention which deposed James and elected
William, seemed, like that which depo:ed Richard

‘...._...«-w -
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and elected Henry, to doubt its own existence and
to shrink from its own act. James was deposed ;
but the Assembly which deposed him ventured not
to use the word, and, as an extorted abdication
was deemed expedient in the case of Richard, so
a constructive abdication was imagmed in thg case
of_James (**). And the Assembly which elected
William, like the Assembly which elected Henry
and that which elected Charles, prolonged its own
existence by the same transparent fiction of voting
itself to be a lawful Parliament. Wise men held
at the time that, at least in times of revolu-
tion, a Parliament might be called into being by
 some other means than that of the wnt of a
King. Yet it was deemed that some additional
security was given to the existence of the Assem-
bly and to the validity of its acts by this second

T e oy

exercise _of _the mysterious power of self—crea-
tion (*3). Once more n the same reign the ques-
tion was brought forward whether a Parliament
summoned by the jomnt writ of Willlam and
Mary did not expire when Mary died and William
reigned alone. This subtlety was suggested only
to be contemptuously cast aside; yet it may bej
fairly doubted whether it was not worth at least
as much as any of the kindred subtleties which

on the three earlier occasions were deemed of such

e
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vast importance (*3). The untutored wisdom of
Englishmen, in the days when we had laws but
twhen those laws had not yet been made the
lsport of the subtleties of lawyers, would have
iseen as httle force in the difficulties which it was
!deemed necessary to get cver by solemn pailia-
mentary enactments as in the difficulty which
neither House of Parliament thought worthy of
any serious discussion.
And now what has modern legislation done to-
wards getting rid of all these pettifogging devices,
and towards bringing us back to the simpler doc-
trines of our forefathers? Parliament is still sum-
moped by the writ of the Sovereign: in settled,
times no other way of brmgmcr it together can be
so convenient. But, if times of revolution should
ever come again, we, who do even our revolutions
according to precedent, shall probably have learned
_something from the revolutionary precedents of
r1399, of 1660, and of 1688f In each later case
the subtlety is one degree Tess subtle than in the
former. The Estates of the Realm which deposed
Richard were changed into a Parliament of Henry
by the transparent fiction of sending out _wrnts
vhlch were not, and could not be, followed by any
real electlons The Conventlon which recalled or
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2t elected Charles the Second dxd d indeed turn itself
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into a Parliament, but it was_deemed needful that
its acts should be confirmed by . another Parharnent

BT Tz

The acts of the Convention of 1688 were not
deemed to need any such confirmation. Each of
these differences marks a stage in the return to the
doctrine of common sense, that, convenient_as_it

S et

is in_all ordinary times that Parliament should be
summoned by the writ of the Sovereign, yet it is
not from that summons, hut from the choice of the
people, that Parliament derives its real being and
its inherent powcrs. As for the other end of the
lawyers’ doctrine, the inference that Parliament is
ipso facto dissolved by a demise of the Crown, from
that a more rational legislation has set us free
altogether.  Though modern Parliaments are no
longer called on to elect Kings, yet experience and
common sense have taught us that the time when
the Sovereign is changed is exactly the time when
the Great Council of the Nation ought to he_in
full life and activity. By a statute only a few
years later than the raising of the question whether
a Parliament of William and Mary did or did not
expire by the death of Mary, all such subtleties
were swept away, It was now deersed so needful
that the new Sovereign should have a Parliament?
ready to act with him, that it became the Lawi%
that the Parliament which was in being at the time

-
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of a demise of the Crown should remain in being

for . sxx months, unless it was sooner dlSSOlVCd by the

new Soverexgn A lawatute went further still,
a;dwﬁrevxded that, if a demise of the Crown should
take place durmg the short interval when _there is
no Parliament in being, the last Parliament should
1pso facto revive, and should continue in beﬁ?g‘r,“ un-
less a second time dlssolved for six mont}}s more.
Thus the event which, by the perverted mc:enu]«ty
of lawyers, was held to have the power of destroy-
Eing a Parliament, was, by the wisdom of later
legislation, clothed with the power of calling a
Parliament into being. Lastly, in our own days,
all traces of the lawyers’ superstition have been
swept away, and the demise of the Crown now in
no way afiects the duration of the existing Par-
hament (*). Truly this 1s a case where the letter
killeth and the spirt giveth life. The doctrine
which had been inferred by unanswerable logic
from an utterly worthless premiss has been cast
aside in favour of the dictate of common sense.
We have learned that the moment when the State
has lost its head is the last moment which we

ought to choose for depriving it of its body also.

Here then is a notable instance of the_way in

S T

fuhlch the latest leolslatlon of Enorland has fallen
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; back upon_ the prmcxples of the earhest Here is
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a point_on which the eleventh century and the
nineteenth are of one mind, and on which the
fanciful scruples of the fourteenth and the seven-
teenth centuries are no longer listened to. Let us
take another instance. In the old Teutonic Con-
stitution, just as in the old Roman Constitution,
large tracts of land were the property of the State,
the ager publicus of Rome, the folkland of England.
As the royal power grew, as the King came to
be looked on more and more as the impersonation
of the nation, the land of the people came to be
more and more lovked on as the land of the
King ; the folkland of our Old-English charters
gradually changed into the Terra Regis of Domes-
day-(®). Like other changes of the kind, the
Norman Conquest only strengthened and brought
to its full effect a tendency which was already at
work ; but there can be no doubt that, down to
the Norman Conquest, the King at least went
through the form of consulting his Witan, before
he alenated the land of the people to become
the possessxon of an individual—in OWEnghsh
phrase, before he turned fol/kland into bowé/mza’ (%6).

After the Norman Conquest we hear no more of
the land of the people; it has become the land of
the King, to be dealt with ac;cording to the King’s
' personal pleasure. From the days of the first
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' William to those of the Third, the land which had
‘once been the land of the pcople was dealt with
twithout any reference to the will of the people.
Under a conscientious King it might be apphied
to the real service of the State, or bestowed as the
reward of really faithful service done to the State
Under an unconscientious King it might be
tsquandered broadcast among his minions or his
.mistresses (*7). Now this wrong too is redressed.
A custom as strong as law now requires that, at the
beginning of cach fresh reign, the Sovercign shall,
~not by : an ;;Eg of bounty but by an act of justice,
gwe back to the nation the land which the nation
~lost so long ago. The royal demesnes aic 310\\
handed over to be dealt with like the oth—c} rz\ ‘enues
of the State, to be dxsposcd of by Parhament
for'the public service (%), That is to say, the pcoplc
have won back their own; the usurpation of the
days of foreign rule has been swept away. We have
in this case too gone back to the sound principles
.of our forefathers } the 7¢ira Regis.of the Norman
yhas once more become the folkland of the days of
jour earliest frcedom,

I will quote ancther case, a case in which the
return from the fantasjes of lawyers to the common
sense of antiquity haskbeen distinctly to the profit,
if not of the abstradtion called the Crown, yct
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" certainly to that of its personal holder. As long
as the folkland remained the land of the people, as
long as our monarchy retained ifs ancient elective
character, the King, hke any other man, could
mherxt purchase, bequeath, or otherwise dispose
of, such lands as were his own_private property
as much as the lands of other men were theirs.
We Tave the wills of several of our early Kings
which show that a King was in this respect as free
as any other man (*%). But as the lawyers’ figment
of hereditary right took root, as the other lawyers’
figment also took root by which the lands of the
people were held to be at the personal disposal
of the King, a third figment grew up, by which
it was held that the person and the office of the
King were so inseparably fused into one that any
private estates which the Ring held before his
accession to the throne became Zpso facz’o part and
parcel of the royal demesne. As long as the
Crown remained an elective office, the injustice of
such a rule would have made itself plain; it would
have been at once seen to be as unreasonable as
if 1t had been held that the private estates of a
Bishop should merge in the estates of his see.
As long as there was no certainty that the children
or other heirs of the reigning King would ever
succeed to his Crown, it woula have been the
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height of njustice to deprive them in this way of
their natural inheritance. The election of a King
would have carried with it the confiscation of his
private estate. But when the Crown was held to
be hereditary, when the folkland was held to be
Terra Regis, this hardship was no longer felt. The
eldest son was provided for by his right of suc-
cession to the Crown, and the power of disposing
of the Crown lands at pleasure gave the King
the means of providing for his younger children
Still the doctrine was none the less unreasonable;
it was a doctrine founded on no ground either of
natural justice or of ancient law; it was a mere
inference which had gradually grown up out of
mere arbitrary theories about the King's powers
and prerogatives And, as the old state of things
gradually came back again, as men began to feel
that the demesnes of the Crown were not the
private possession of the regining King, but were
the true possession of the people—that is, as the
Terra Regis again came back to its old state of
: folkland—it was felt to be unreasonable to shut out
f{the Sovereign from a natural right which belonged
L to every one of his subjects. The land which, to
put it in the mildest form, the King held in trust
for the common service of the nation was now
again employed to its proper use. It was there-
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fore reasonable that a restriction which belonged
to a past state of things should be swept away, and
that_Sovereigns who had given up an usurped power
which they ought never to have held should be re-
stored to the enjoyment of a natural rxcrht which

ought never to have been taken from them "As our
present Sovereign in so many other respects holds
the place of Alfred rather than the place of the
Richards and Henrxes of later t1mes so sﬁewagam };
holds the rlght which }Elfred held of acqumngg
and disposing of private property like any other i
member of the nation ().

These examples are, I hope, enough to make
out my case. In each of them modern legislation
has swept away the arbitrary inferences of lawyers,
and has gone back to those simpler principles
which the untutored wisdom of our forefathers
never thought of calling in question. I could
easily make the list much longer. Every act
which has restrained the arbitrary prerogative of
the Crown, every act which has secured or in-
creased either the powers of Parliament or the
liberty of the subject, has been a return, some-
times to the letter, always to the spirit, omr
carliest Law. But I would enlarge on one point
only, the most important point of all, and a point
in which we may at first sight seem, not to have

'
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come nearer, but to have gone away further fiom
the principles of early times. I mean with regard

105 B A A KBTI A N s e

to the succession to the Crown. The Crown was of
o:ig::s I have already said, clective. No man had
a right to become King till he had been called to
the kingly office by the choice of the Assembly of
the nation No man actually was King till he had
been admitted to the kingly office by the conse-
cration of the Church. The doctrines that the King
linever dies, that the throne never can be vacant, that
%thCIC can be no interregnum, that the reign of the
fg next heir begins the moment the reign of his pre-
g:decessor 1s ended, are all figments of later times
» No signs of such doctrines can be found at any
time earlier than the accession of Edward the
First (3). The strong preference which in early
times belonged to members of the kingly house,
above all to the born son of a crowned King (33),
gradually grew, under the influences which the
Norman Conquest finally confirmed, into the doc-
" trine of absolute hereditary right. That doctrine
grew along with the general growth of the royal
power; it grew as men gradually came to lock
ton kingship as a possession held by a single man
/for his own profit, rather than as an office bestowed
‘by the people for the common good of the realm.
It might scem that, in this respect at least, we
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have not gone forward, but that we rather have
gone back. For nothing is more certain than that
the Crown is more strictly and undoubtedly here-

ARt e Y

ditary now than it was in the days of" _Normarns,
Angevins, or_ Tudors But a Little thought will show
that m this case alsn, we have not gone back but
have gone forward. That is to say, we have gone
forward by going back, by going back, in this case,
not to the letter, but assuredly to the spirit of
earlier times. The Crown is now more undoubtedly
hereditary than it was in the fifteenth or sixteenth
century; but this is because it is now hereditary
by Law, because its powers are distinctly defined
by Law. The will of the people, the source of all
Law and of all power, has been exercised, not
the old form of personally choosing a King at
every vacanéy of the Crown, but by an equally a
Jawful exercise of the national will which hasj

thought good to entail the Crown on a particularg
family.

It was in the reign of our last elective King
that the Crown first became legally hereditary.
The doctrine may seem a startling one, but it is
one to which an unbiassed study of our history
will undoubtedly lead us. Few things are more
amusing than the treatment which our early his-
tory has met with at the hands of purely legal

L
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writers, There is something almost pitiable in the
haltings and stumblings of such a writer as Black-
stone, unable to conccive that his lawyer's figment
of hereditary right was anything short of cternal,
and yet coming at cvery moment across ecvents
which showed that in carly times all such figments
were uttetly unknown (33). In carly times the King
was not only elected, but he went through a two-
fold election. I have alrcady said that the religious
character with which most nations have thought
good to clothe their Kings took in England, as in
most other Christian lands, the form of an ecclesi-
astical consecration to the kingly office. That form
we still retain ; but in modern times it has become
a merc form, a pageant impressive no doubt and in-
structive, but still a mere pageant, which gives the
crowned King no powers which he did not cqually
ihold while still uncrowned. The death of the for-
mer King at once puts his successor in possession
of every kingly right and power; his cotonation in
o way adds to his legal authority, however much
it may add to his personal responsibility towards
iGod and his people. But this was not so of old
time The choice of the National Assembly gave
ithe King so chosen the sole right to become King,
but 1t did not make him King. The King-elect
was hike a Bishop-elect. The 1ecommendation of
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the Crown, the election of the Chapter, and the
confirmation of the é&gg_h%;}}mp, give a certain man
the sole rlght to a certain see, but it is only the
purely rehgious rite of consecration which makes
him actually Bishop of it (3¢). So it was of old
with a King. The choice of the Witan made him
King-elect, but it was only the ecclesiastical crown-
ing : and anointing which made him King. And
this ecclesiastical ceremony involved a further
election. Chosen already to the civil office by the
Natson in its civil character, he was again chosen
by the Church—that is, by the Nation in its
1ehcr1ous character, by the Clergy and People as-
sembled in the chuich where t;hpmc’gpnwnmg rite was
to b?:;i‘;xe (35) This second ecclesiastical election
must always have been a mere form, as the choice
of the nation was already made before the ecclesi-
astical ceremony began. But the ecclesiastical clec-
tion_survived the civil one. " The state of mthmgs

Warimy e ST S wc B

which lawyers dream of from the becrmnmg is a
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law of strict hereditary succession, broken in upon

by occasional interruptions. These interruptions,
which, in the eye of history, are simply exercises
of an_ancient right, are, in the eyes of lawyers,
revolutions or usurpations. But this state of
things, a state in which a fixed rule was sometimes
. broken, which Blackstone dreams of in the tenth

L2




143 GROWTH OF ENGLISH CONSTITUTION. [cuar.

and cleventh centurics, really did exist from the
thirteenth century onwards. Irom the accession
of Edwaid the I'nst, the first King who reigned
+before his coronation, hereditary succession became
‘the rule in practice. The son, or even the grand-
!son, of the late King (%) was commonly acknow-
‘ledged as a matter of course, without anything
which could fairly be called an clection. But the
nght of Parhament to settle the succession was
constantly exercised, and ever and anon we come
across signs which show that the ancient notion
of an election of a still more popular kind had not
wholly passed-away out of men’s minds. Two Kings
were formally deposed ; and, on the deposition of
the second, the Crown passed, as it might have

passed in ancient times, to a br"mch of the royal

house which was not the next in lineal succession.

e A

[Three ngs “of the House of Lancaster reigned
gby & good parliamentary title, and the doctrine
of indefeasible hereditary right, the doctrine that
there was some virtue in a particular line of suc-
cession which the power of Parliament itself could
not set aside, was first brought forward as the
formal justification of the claims of the House of
EYork (7).  Those claims could not be formally
justified on any showing but that of the most
slavish doctrine of divine right, but it was not
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on any such doctrine as that that the cause of
the House of York really rested. The elaborate list
of grandmothers and great-grandmothers which
was brought forward to show that Henry the Fifth
was an usurper would never have been heard of
if the government of Henry the Sixth had not
become utterly unpopular, while Richard Duke
of York was the best beloved man of his time,
Richard accepted a parliamentary compromise,
which of course implied the right of Parliament to
settle the question Henry was to keep the Crown
for life, and Richard was_to_displace Henry's son
as hewr-apparent That is to say, according to a
custom common in Germany, though rare mn Eng-
land, Richard was chosen to fill a vacancy in the
throne which had not yet taken place (3¥) Duke
Richard fell at Wakefield, in the Yorkist reading
of the Law the Crown was presently forfeited by
Henry, and Edward, the heir of York, had his
claim acknowledged by a show of popular election
which cairies us back to far earlier times. The
claim of Richard the Third, whatever we make of
Vit on other grounds, was acknowledged in the like
sort by what had at least the semblance of a
Eipopular Assembly (%). In short, though the here-
ditary principle had now taken firm root, though
the disputes between the pretenders to the Crown |
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were mainly disputes as to the right of succession,
yet the remembrance of the days when the Crown
had been truly the gift of the pcople had not

. wholly passed away.
The last King who could bring even the shadow
" of a claim to have been chosen by the voice of the
. people beneath the canopy of heaven was no other
than Richard the Third The last King who could
bring a better claim to have been chosen by the
same voice beneath the vault of the West Minster
was no other than Henry the Eighth. Down to
his time the old &cclesiastical form of choosing the
King remained in the coronation-service, and 1t
. was not wholly out of character that Henry should
: issue a congé d’¢hire for his own election The
device for I:Ia}s coronation survives in his own
handwriting, and, while it contains a strong asser-
tion of his hereditary right, it also contams a dlS-

tinct provision for his election by the people in
ancient form (+). The claim of Henry was p&fé&"ﬂ)
rgood, for a Parliament of his father’s reign had
. declared that the Crown should abide in Henry

gthe Seventh and the heirs of his body (). But

it was in His case that the hereditary and parlia-
imentary claim was confirmed by the ancient rite of
; ecclesiastical election for the last time in our history.
‘ His successor was not chesen in this formal way
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One reason, perhaps, for the omission of the formal
election was that, in this particular case, the
form was specially needless. For the right of
Edward the Sixth to succeed his father was beyond
all _dispute. By an exercise of parlmentary
power, which we may well deem strange, but which
was none the less lawful, Henry had been entrusted
with the power of bequeathing and entailing the

Crown as he thought Or_o”od That power he exer-
cised on behalf of his own children in order, and,
failing them and their issue, on the issue of lus
younger sister (). Edward, Mary, Elizabeth, there-
fore all reigned lawfully by virtue of their father’s
f?g_l_}l A moment’s thought will show that Mary
{ and Elizabeth could not both reign lawfully ac-
cording to any doctrine of hereditary succession.
%On no theory, Catholic or Protestant, could both
{Be the legitimate daughters of Henry. Parliament
indeed had declared both to be illegitimate ; on
any theory one or the other must have been
so (#). But each reigned by a perfectly lawful
title, under the provisions of the Act which em-
powered their father to settle the succession ac-
cording to his pleasure. While Elizabeth relgned,
almost divine as shie might be deemed to be in her
own person, it was at least not held that there e was)
any divine right i in any other person to succeed her

“‘\.
The doctrine which™~came into vonrue under hcr
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successors was 1n her day looked -upon as trcason-
able (#). Elzabeth knew where her strength Tay;
and the Stewarts knew where their stiength, such
as it was, lay also. In the eye of the Law the
first Stewart was an usuiper; he occupied the
Crown in the teeth of an Act of Parhament still
in force, though he presently procured a fresh Act
to salve over his usurpation (43, There can be no
doubt that, on the death of Elizabeth, the lawful
right to the Crown lay in the house of Suffolk, the
descendants of Henry's younger sister Mary. But
the circumstances of the time were unfavourable
to their claims; by a tacit agrecement, politically
convenient but quite in the teeth of the existing
Law, the Crown silently passed to the XKing
of Scots, the descendant of Henry’s elder sister
Maigaret. She had not been named in Henry's
entail ; her descendants therefoie, lineal heirs of
Willilam and Cerdic as they were, had no legal
claim to the Crown beyond what was given them
by the Act of Parlhhiament which was passed after
z\James was already in possession. They were
i therefore driven, like the VYorkists at an earlier
time, to patch up the theory of the divine nght of
, hereditary succession, in order to justify an occu-
‘patton of the throne which had nothing to justify
‘it in Enghsh Law ().

On one memorable day a Stewart King was
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reminded that an English King received his night
to reign from the will of the English people. “What-
ever else we may say of the nature or the acts of
the tribunal before which Charles the First was
arraigned, it did but assert the ancient Law of
England when it told how “ Charles Stewart was
admitted King of England, and therein trusted
with a limited power, to govern by and according
to the laws of the land and not otherwise.,” It did
but assert a principle which had been acted on on
fitting occasions for nine hundred years, when it
told its prisoner that “all his predecessors and he
were responsible to the Commons of England”
Even the vote by authority of which that tribunal
acted, the vote which seems so strange and daring,
the vote which declared that it was high treason
for a King of England to levy war_against his
Parliament, was little more than a translation of .
an earlier vote which had declared John to_be a
“perjured King n rebellion against his Barons”(#).
Forgetful of the fate of Sigeberht and Athelred,
of John, of Edward, and of Richard, Charles ven-
tured to ask for precedents, and told his judges
that “the Kingdom.of England_was hereditary
and not successive ”(#!). After a season, the in-
truding dynasty passed away, on that great day
when the English people exercised for the last
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"time its ancient right of deposing and -electing
.'Kings. The Convention of which we have so
often spoken, that great Assembly, irregular in-
the eyes of lawyers, but in truth all the more
lawful because no King’s writ had summoned it,
f . .
cast all fantasies and subtletics to the winds by
declarmfr that the throne was vacant. A true
Assembly of the nation once more put forth
its greatest power, and chose Wilham of Orange,
as, six_hundred years before another ngérhblx'
of the nation had chosen Harold the son_of
Godwme.  The cycle had come round; the
Enrrhsh people had won back again the rights
!which their Tathers had brought with them from
" their old home beyond the sea. Nor was it with-
out fitness that their choice went back to thosc
kindred lands, and that a new William crossed the
sea to undo, after so many a:res‘ ‘the v wrongs which
England had suffered from his namesake And
\gnow, under the rule of an elective King, England
, could at last afford to make her Crown strictly and
'permanently hereditary. The Act of Scttlement,
as we all know, entailed the Crown on the Elec-

e e

tress Sophia and her hg}rs (49) Therefore no Kings
have eveér remned by a better right than those who,
by virtue of that Act, have been called to reign

by the direct operation of the Law. They ate m
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truth chrs—-—@/nznfc_zi 1n the nwlt sense
—whose power Aows dir rectly from_the wﬂl of the
natxon In the existing state of our institutions,
_ tlie he hereditary character of our modern kingship is
no falling away from ancient prin AIQLS it in truth
allows us to make a fuller application of them
another shape. In an early state of things no form
of government is so natural as that which we find
established among our forefathers. A feeling
which was not wholly sentimental demanded that
the King should, under all ordinary circumstances,
be the descendant of former Kings. But a sense
that some personal qualification was needed in a
ruler required that the electors should have the
right of freely choosing within the royal house. In
days when Kings governed as well as reigned, such
ja choice, made with some regard to the peisonal
;quahities of the King chosen, was the best means
Efor securing freedom and good government. Under
the rule of a conventional constitution, when Kings

-

reign but do not govern, when it is openly pro-
fessﬂ_i the House gt:wCommons that it is to
tllaw powers_of government._ have
passed (59), the objects which were once best sc-x
cured by making kingship elective are now best |
secured by making kingship hereditary. It is as

the Spartan King said ; by lescening the powers
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of the Crown, its possession has become more
lastmg (5’) A pohtlcal system like ours would be
inconsistent with an clective kingship. An elective
;ng could not be trusted simply to reign; he
‘would assuredly govern, or try to govern. We
lheed not suppose that he would attempt any
breaches of the written Law. Buat those powers
which the written Law attaches to the Crown he
would assuredly try to exercise according to his
own personal views of what was nght and ex-
pedlent And he would assuredlv be Justiﬁed in so

s e n T

to be Kmd Would in all reason be held to gnply

tha’g e was personally fit for the work. of govern-
mengwi‘le would be a_President or Prime Mister
chosen for hfe one whom there would be no means
of removing from office except by the most ex-
‘treme and most unusual exercise of the powers of
'{Parhament. There are states of society in which
an elective Monarchy is a better kind of govern-
ment than either a Commonswealth or an hereditary
Monarchy. But, under the present circumstances
of the civilized states of Europe and America, the
;;‘cholce lies between the hereditary Monarchy and
3the Commonwealth., The circumstances of our
history have made E ngland an herMMonarchv,
just as the _arcumstances of the history of Switzer-

B i
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land have made that country a Federal Common-
wealth. And no reasonable person will seek to

————— —— i

dlsturb an Wthch like other English in-
stitutions, has grown up becau‘se~ ;E was wanted (52
Ourmqtlgy_t}on, whxch gives .us, an
heredl’cary boverelgn but which requires his go-
vernment to be carried on by Miunisters who are
practically chosen by the House of Cornmons does.
in effect attain the same objects which were sought
to be attained by the elective kingship of our fore-
fathers. Our system gives the State a personal
chief, a personal embodiment of the national being,
which draws to itself _those feelings of personal
homage and personal duty which a large class of

et

mankind find it hard to look upon as due to the

P A

more _abstract ideas of Law ag§w~qommoxlxvealtll
And, when the duties of constitutional royalty are
discharged as our own experience tells us that they
may be discharged, the feeling awakened is more
than a mere sentiment; it_is a rational feeling of
genuine personal respect. But wxégly as the here-
ditary kingship of our latest times differs in out-
ward form from the hereditary kingship of our ear-
liest times, the two have points.of likeness which ich are

not shared by kmcshlp in the form which_it took

R N

in the aogg_ggi@gg the § two. I%@Md
in our latest system, the King exists for the sake
At e ”W—WWW.
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of the people; in the intermediate times it some-
e e
times seemed that the people existed for the sake

of the King. In our carliest and in our latest sys-
tem, the King is clothed with an office, the duties
of which are to be dlscharcred | for the co'nmon
good of all In the intermediate txmes 1t sometlmes
seemed as if the Kmfr had been made master of a
possession which was to be enjoyed for his personal
pleasure and profit. In the intermediate times we
‘constantly hear of the rights and powers of the
Crown as something distinct from, and almost
hostile to, the common rights of the people. In
our earliest and in our latest times, the rights of
the Crown and the rights of the people are the
same; for it 1s allowed that the powers of the
‘Crown are to be exercised for the welfare of the
‘people by the advice and consent of the people o1
‘their representatives Without indulging in any
Utopian dreams, without picturing to ourselves the
Ingland of a thousand years back as an earthly
paradise, the voice of sober history does assuredly
teach us that those distant times have really much
in common with our own, much in which we are
~really nearer to them than to times which, in a
. mere reckoning of years, are far less distant from
‘us  Thus it is that the.cycle has come round, that
the days of foreign rule have been wiped out, and
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that England 1s England once agan.  Our present
Sovereign reigns by as w’c as Alfred or
Harold for she reigns by the same right by which
they rexgned, by the will of the people, embodied
in_the Act of Parliament which made the crown of
Zlfred and Harold hereditary 1n her ancestress.
And, reigning by the same right by which they
reigned, she reigns also_for the same ends, for the
common good of the nation of whicl the Law has
madc'e‘ }:1531‘ the head And we can wish nothing

better for her l\mgdom than that the Crown which
she so ”_l‘z}_\vfullx__}lolds, which she has so worthily

worn among two generations of her people, she..
‘\‘MW"V‘A - -
may, like Nestor of old, continue to wear amid the
M -
well-deserved affection of a third (53).

sl







NOTES

CHAPTER L

(1, p.2.) What 1 say of Un and the other democratic
Cantons must not be misunderstood, as if I accepted all the
now exploded dreams which made out the Waldstadle or
Forest Cantons to have had some special origin, and some
special independence, apait from the rest of Germany. The
researches of modein scholars have shown, not only that the
Toiest Cantons were members of the Empne lke their
neighbours, hut that various lesser lords, spiritual and
temporal, held vatous rights within them. Ther acquisi-
tion of perfect independence, even their dehiverance from
othei lords and promotion to the state of Rexchsunmuitelbar-
Fert or 1immediate dependence on the Empire, was a woik of
time. Thus Un itself, or part of 1t, was granted in 853 by
Lewis the German to the Abbey of Nuns (Fraumunsier) in
Zuuch, and 1t was not till 1231 that its independence of any
lord but the Emperor was foimally acknowledged. But the
universal supremacy of the Empire in no way interfered with
the internal constitution of any district, city, or principahty ;
nor was such interference necessarily imphed even 1n subjec-
tion to some ntermediate lord. The rule of a fem+le monas-
tery especially would be very hieht. And from the cailiest
times we find both the men of Un in general and the men
of particular parts of the distuct (Gememnden, communes, or

M
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Dr H. von Liebenau, in Die Teil-Sage zu1 demn Falre 1230,
takes a hine of lis own., The 1esults of the whole inquiry
will be found in the most accessible form i M. Albeit
Rilhet's Les Origines ae la Confédération Suisse (Geneéve
et Bale, 1868).

{2, P. 3) Individual Swiss mercenaries may doubtless still
be found 1n foreign armes, as Italy some years back knew to
her cost.  But the Federal Constitution of 1848 altogether
swept away the system of military capitulations which used
to be publicly entered into by the Cantons.

(3,p 4.) See Johannes von Muller, Geschichte der schwei-
zesische Eidgenossenschaft, Book v.,c 1 (vol. xv1. p. 25, of his
sammiliche Werke, Stuttgart und Tubingen, 1832, and the
note 1 vol. xxit p. I4; or the French translation, vol
vin. p. 35: Paris and Geneva, 1840) The description 1n
Peterman Etterlin’s Chronicle, p. 204 (Basel, 1752,) 1s worth
quoting in the original. “Dann do der Hertzog von Burgunn
gesach den zug den berg ab zuchen, schemn die sunn gerad in
sy, und ghtzet als wie ein spiegel, des gelichen luyet das horn
von Ury, ouch die harschorne von Lutzern, und was emn
solich toffen. das des Hertzogen von Burgunn lut ein grusen
darab entpfiengent, und trattent hinder sich ”

(4, p. 4) The magistrates rode when I was present at the
Landesgemeinden of 1863 and 1864. I trust that so good
a custom has not passed away.

(5, p- §) On the character and position of Pho6kién, see
Grote, x1. 382, a1, 481 ; and on the general question of the
alleged fickleness of the Atheman people, see 1v. 496.

(6, p. 6) Some years ago I went through all the elections
to the Bundesrail or Executive Council m Switzerland, and
found that in eighteen years 1t had only twice happened that
a member of the Council secking re-election had failed to

M 2
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obtain 1t I therefore think that I was night in congratulating
a member of the Federal Council, whom I had the pleasure
of meeting last year, on being a member of the most per-
manent government 1n Europe.

[This was in 1871. The great question of the revision of
the Federal Constitution has since led to more than one case
of resignation of office, and of failure to obtain re-election, on
the part of members of the Federal Council. Such changes
must take place under every system when great constitutional
changes are at stake. But my general proposition remains

} the same ; the position of a Swiss Federal Councillor is cer-
{ tainly more stable than the position even of an Enghsh
" Miister, much more then than the position of a Mimster 1n
1 some other European kingdoms and 1in some British colonzes.]

(7,p- 6) Under_the so-called Helvetic Repubhc of 1798,
the Cantons ceased to be soverexgn States, Znd Became mere
d1v151ons “Tike counties or departments One of the earliest
provisions of this constitution abolishes the ancient demo-
cracies of the Forest Cantons. “ Die Regierungsform, wenn
sie auch sollte verandert werden, soll allezeit eine reprasen-
tative Demokratie sein.” (See the text in Bluntschly, 1. 305.)
The ‘reprasentative Demokratie” thus forced on these
ancient commonwealths by the sham democrats of Paris was
meant to exclude the pure democracy of Athens and Un.

The Federal system was in some sort restored by the Act
of Mediation (Vermattiungsakte) of Napoleon Buonaparte,

when First Consul m 1803. See the teat in Bluntschl,
. 322.

(8, p. 6) Appenzell, though its history had long been con-
nected with that of the Confedeiates, was not actually ad-
mitted as a Canton till December 1513, being the youngest of
the thirteen Cantons which formed the Confederation down to
1798. See Zellweger, Geschuchte des appenzellischen Volkes,
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366, and the text in his U7Zunden, 1i. part 2, p. 481, or
the older Appenzeller Chronick of Walser (Saint Gallen,
40), 410, and the Act in Ins Awnhang, p. 18. The frontis-
ece of this volume contains a lively picture of 2 Landesge-
einde. In 1597 the Canton was divided into the two Half-
ntons of Auwusser-Rhoden, Protestant, and Juner-Rhoden,
atholic. See Zellweger, m, part 2, p. 160 ; Walser, 553.

(9,p.7) On armed assemblies see Norman Conquest,
33L

(10, p. 9) I perhaps need hardly insist on this point after
€ references given 1 my first note ; but I find it constantly
:edful to explamn that there is no such thing as a Swiss
w2072 in any but a pohitical sense. The Cantons were sumply
embers of the Empire which gradually won a greater
idependence than their fellows. And the Forest Cantons,
ad the German-speaking Swiss geneially, do not even foim
distinct part of the Geiman nation ; they are simply three
ttlements of the Alemanni, just as the three divisions of
incolnshire are three settlements of the Angles.

(11, p. 9) The earliest 1nstance that I know of the use of
1e word Englaland is m the Treaty with Olaf and Justin in
1. Its earliest use in the English Chronicles 15 in 1014
ee Norman Conquest, i. 78, 276, 605, 629. The oldest use
1at I know of the name Yorkshire (Egforwicscir) 1s m
1e Chronicles under 1065. See Norman Conquest, it 478.
dewra 1s, of course, as old as Giregory the Great’s pun.

(12, p. 10.) The real history of English parishes has yet to
e worked out. In England the civil division, call it the mar/
r anything else, which answers to the continental Gemeinde
r commuene, has got thoroughly confounded with the ecclesi-
stical parish. Everywhere out of our 1sland the garzsi 1s a\
wurely ecclesiastical division, and foreigners have some \
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difficulty 1n understanding the civil action of an Inghsh par-
1sh. That is to say, the Gemernde has taken the ecclesiastical
name of parisk, it has accepted an ecclesiastical chairman
in the person of the parish priest, and its assembly has taken
the name of an ecclesiastical bullding. Then, alongside both
of the civil Gemernde and of the ecclesiastical parish which
has got hopelessly mixed up with 1t, the system of exemptions
(the Emumrtalen of the Germans) has given 1ise to the manor
or lordship, which has grown up alongside of the original
free commumty, and which has transferred to itself such
traces as remain of its ancient judicial powers. Seec Norman
Conquest, vol. v. 461.

(13, p. 10) Thenature of democracy is set forth by Periklés
i the Funeral Oration, Thucydides, n 37 : dvopa pév S 70
1y és O\lyous dAN' és mhelovas olxely Snpoxparia kékhyrar pér-
eoTt O¢ kard pév Tols vopous wplds T& iBta Swadopa wiot O toov
kara 8¢ Ty afiwcw &s ekaoros v TH evdoktpel It 1S set
forth still more clearly by Athénagoras of Syracuse, vi. 39,
where the functions of different classes in a democracy are
clearly distinguished . éyd &8¢ Pnut wpdra pév Sfpov Elpmav
dvopdobat, Shvyapyiav 8¢ pépos, merra pvlakas pév dpiorovs
elvar xpnupdrwy Tols whovaiovs, Bovieboar & &v Bélriora Tods
Evverols, kptvar & &v droloarras dpioTa Tols wolhods, kal TairTa
6polws kal ward pépy kal Elpmavra év Snpoxparia icoporpeiv
Here a distinct sphere 1s assigned both to wealth and to
special intelhgence Nearly the same division 1s drawn by
a writer who might by comparison be called anstocratic.
Isokratés (Areop. 29) holds that the management of public

- affairs should be immediately in the hands of the men of
wealth and leisure, who should act as servmople,
the People itself being their master—or, as he does not
scruple to say, 7yrant—with full power of 1ewaid and punish-
ment . ékeivor Seyvwkdres foav i del Tov pdv Sipor dorep
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Tipavvor kabiordvar Tas apxas kai kohd{eww Tovs éfapaprdvovras
kal gpivew meps TOv apgioBnrovpévey, Tods 8¢ gxolyy ifyew
Suvapdvovs xai Biov ixavdy kextppévovs émipeleicfar TOVY kowddv
&omep olkéras, kai Sixatovs pév yevopévovs énaveiobar kai orépyey
Tavry ) T, kaxds O¢ Sowoavras unSepis ovyyvouns Tvyxd-
vew, dAAG Tals peyioras (nplas mepmimrew.  This he elsewhere
(Panath 166) calls democracy with a mixture of anistocracy—-
not otigarchy (rjv Snpokpariav Ty dpieToxparia peprypéumy).

The unfavourable meaning which 15 often attached to the
word democracy, when it does not arise from simple igno-
rance, probably arises from the use of the word by Aristotle.
He makes (Politics, ni. 7) three lawful forms of government,
kingship (Baoikela), aristocracy (aporoxparia), and what he
calls specially wohwrela or commonwealth  Of these he makes
three corruptions, fyranny, oligarciy, and democracy (vvpav-
vis, O\vyapyia, Snuoxparia), defining democracy to be a govern-
ment carried on for the special benefit of the poor (wpos 7o
aupdépor 0 TdY dmdpov) In this there 1s something of a
philosopher’s contempt for all popular goveinment, and it 1s
certain that Anstotle’s way of speaking 1s not that which 1s
usual 1in the Greek histouans. Polybiws, hike Herodotus
and Thucydides, uses the woird democracy 1n the cld honour-
able scnse, and he takes (1 38) as his special type of demo-
cracy the constitution of the Achaian League, which certainly
had 1n it a strong element of practical aristocracy (see History
of Federal Government, cap v.) : logyopias kal wappnoias kat
xaf Nov Snuokparias dAnbwis olompa kai wpoalpeaty elhinpiveo-
Tépay odx &v ebpor Tis THS waph Tois 'Ayatols Umapyovons. In
short, what Anstotle calls wolireia Polybios calls dppoxparia ;
what Anstotle calls dpuoxparia Polybios calls oyAoxparia.

(14, p. 11.) It follows that, when the commonwealth of
Florence disfranchised_the_whole of the noble families, 3t lost
. e - 7
its night to be called a democracy. See the passing of the
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Orcdinance of Justice in Sismondi, Républiques Htalicunes, 1 s
65 ; Chroniche di Giovanni, v 1,

(15, p. 12.) On Slavery in England, see Norman Conquezt,
1. 81, 333, 308, 432, . 385. Ior fuller accounts, sce Kemble's
Saxons in England, i. 185 ; Zopfl, Gescluckte der dentschen
Rechisinstitute, 62 The three classes of nobles, common
freemen, and slaves cannot be better set forth than in the
Life of Samt Lebmin (Pertz, ai. 361) : ** Sunt demque ibi,
qu 1llorum lhingua edlingy, sunt qui fribingi, sunt qu lassi
dicuntur, quod mn Latina sonat hngua, nobiles, ingenuiles,
atque serviles "

(16, p. 12) On the Vile-peoto, the slave reduced to slavery
for lus crnimes, see Kemble, Savons in England, 1. 200 He
13 mentioned several times in the laws of Ine, 24, 45, 54.
where, as usual in the West-Sanon laws, a distinction 15
drawn between the Enghsh and the Welsh zvite-proe. The
second refeience contmins a provision for the case of a newly
enslaved beote who should be charged with a crime comnutted
before he was condemned to slavery,

(17, p 14) I wish to leave the details of Eastern matters
to Eastern scholars. But there are several places in the Old
Testament where we see something 1ery much hike a general

aassembly, combined with distinctions of rank among its
“membets, and with the supremacy of a single chief over all.

(18, p. 15.) Ihiad, x\. 4.

Zeds 8¢ ©fmora aéhevae Beods ayopirde nakévoar
Kpards é&n’ OdMpmoo nohveriyov® § & &pa wdimy
Potrioana kéhevoe Atds mpds Sdpa véeoba,

+ Odre s olv Horapdy dwéyv, véod' 'Qxearoto,
O dpa Nuppdwy 7al ©° &Agea ra\d vépovrar,
Kai myyds morapdy, kai wioea movjerra.
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Besides the piesence of the Nymphs mn the divine #ycel
Gemiét, something might also be said about the impoitant
position of Héré, Athéné, and other female members of the
inner council. o

We find the mortal Assembly described at length 1 the
second book of the Ihad, and indeed by implication at the
very beginming of the first book.

(19, p 15) We hear the applause of the Assemblyin i. 23
and 1. 333, and 1n the Trojan Assembly, xvin. 313.

(20, p. 16) On the whole nature of the Homeric dyopy see
Gladstone’s Homer and the Homeric Age, ui. 14. M.
Gladstone has, to my thinking, undeistood the spirit of the
old Greek polity much better than M1 Guote.

(21, p. 16) There 1s no necd to go mnto any speculations as
to the early Roman Constitution, as to the ongin of the dis-
tinction of paires and pleds, or any of the other points about
which controversies have raged among scholais The three
elements stand out in every version, legendary and historical
In Livy, 1. 8; Romulus first holds his general Assembly and
then chooses his Senate. And 1 c. 26 we get the distinct
appeal from the King, or rather from the magistrates acting
by his authority, to an Assembly which, whatever might be
1ts constitution, 15 more popular than the Senate .

(22, p. 16) It is hardly needful to show how the Roman
Consuls simply stepped into the place of the Kings. It 1s
possible, as some have thought, that the revolution threw
more power 1nto patrician hands than before ; but at all events
the Senate and the Assembly go on just as before o

(23, p 17) Tacitus, de Moribus Germaniz, ¢. 7—13 ¢ S

“Reges ex nobilitate, Duces ex virtute sumunt. Nec
Regibus infinita aut hbeia potestas; et Duces excmplo
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potius quam mperio . st prompti, s1 conspicul, st ante aciem
agant, admiratione preesunt . . ., . De minonbus rcbus
Principes consultant , de majoribus omnes; ita tamen utea
quoque quorum penes plebem arbitrium est apud Principes
pertractentur . . ... Ut turbe placuit, considunt armatt.
Silentium per Sacerdotes, quibus tum ct cocrcend: jus est,
mmperatur.  Mox Rex, vel Princeps, prout actas cuique, prout
nobulitas, prout decus bellorum, prout facundia est audiuntur,
auctonitate suadendi magis quam jubendi potestate. St
disphcwit sententia, fremitu adspernantur ; sin placuit, fra-
meas concutiunt. Honoratissyimum adsens@s genus est, armis
laudare. Licet apud concilium adcusare quoque et discrimen
capitis intendere . . ... Elguntur in nsdem concilus et
Principes, qui jura per pagos wvicosque reddant. Centem
singulis ex plebe comites, consiiumn simul et auctoritas,
adsunt  Nihil autem neque publice neque private re:
nist armats agunt.”

For a commentary, see Zopfl, Geschichte der dewtschen

Rechitsinstitute, p. 94. See also Allen, Royal Prerogative,
12, 162.

(24, p. 19 ) See Norman Conquest. i, 95, The primitive
Constitution lasted longest at the other end of the Empire,
in Friesland. See Eichhorn, Dextsche Staats- und Recktsge-

scluchte, w. 265, uw. 158.  Zopfl, Geschichte der deutschen
Kechisquellen, p 154.

(25, p. 20.) Ta dpxaia 6y kparelro is an ecclesiastical
maxm : rightly understood, 1t 1s just as true 1 pohtics.

(26, p 22) See my papers on “the Ongm of the Enghsh
Nation” and “‘the Alleged Permanence of Roman Civiliza-
tion i England ” 1n Macmmllan’s Magazine, 1870.

(27, p. 24.) See Schmud, Gesetze der A4 ngelsachsen, on
the words wealk and wylne. Earle, Philology of the
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English Tongue, 318. On the fact that_the English _settleis
brought_their_women with_them, see Historical Essays,

p- 36.

(28, p. 26) On Eorlas and Ceorlas 1 have said something
in the History of the Norman Conquest, 1. 80  See the two
words in Schmid, and the references there given

beg 7
4

(29, p. 27.) On the Barons of Attinghausen, see Blumer,
Staats- und Rechisgeschichte dev schweizerischen Demoki a-
lteny 1, 122, 214, 272.

(30, p. 28) I cannot at this moment lay my hand on my
authority for this curious, and probably mythical, custom,
but 1t 1s equally good as an illustration any way.

(31, p. 29.) This custom 1s descnbed by Diodéros, i 70
The priest first recounted the good deeds of the King, and
attnbuted to him all possible virtues ; then he invoked a curse
for whatever has been done wrongfully, absolving the King
from all blame and praying that the vengeance might fall on
his ministers who had suggested evil things (o relevraior
Umrép Tév dyvooupévay dpav émotetro, Tov péy Pagihéa Tav éyky
parov Eapovpevos, els 8¢ Tods mnperoivras kal Sddfavras Ta
¢aida kai iy BhaBiy kal Ty mpeplay &by dwookimrar). He
wound up with some moral and religious advice

(32, p. 31.) Tacitus (Germ. 25) distinguishes “ex gentes
que regnantur ” from others And in 43 he speaks of “erga
Reges obsequium” as characteristic of some particular tribes
see Norman Conquest, 1. 5§79

(33, p. 32.) On the use of the words Ealdorman and Here-
foga, sec Norman Conquest, 1 581, and the refeiences there
given,
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(34, p- 32.) See Norman Conquest, i. 583, and the passages
in Kemble and Allen theie referred to.

(35, p 32) See Kemble’s Saxons in England, i, 152, and
Massmann’s Ulfilas, 744.

(36, p 32) See the words driit, drilifenn in Bosworth's
Anglo-Saxon Dictionary.

(37,p 33) To say nothing of other objections to this
denvation, 1ts author must have fancied that 2s2¢ and not end
was the ending of the Old-English participle.  The mistake
1s as old as Sir Thomas Smith, See lus Commonwealth of
England, p 12,

(38, p. 33) See Norman Conquest, i. 5§83, and the passages
there quoted. I have altered the text somewhat from both
the earher editions because of the remarks of Professor Max
Muller i the later editions of the Science of Language, 11
285. I am afraid of meddhag with Sanscrit ; but certamnly
an Englishman, looking only to his own language, could
hardly have doubted the derivation of ¢yning from ¢yn. But
1t must be remembered that 1n any case the root is the same,
and the general 1dea the same, As one of the curiosities of
etymology, 1t 1s worth noticing that Mr. Wedgwood makes
the word probably identical with Tartar chan”

w.,...u—-"“”""“‘ o e

(39, p. 34) We read in the Chronicles, 449, how, on the
first Jutish landing 1n Kent, “heora /erefogan weeron twegen
gebroSra Hengest and Horsa” 1Itis only in 453, on the
death of Horsa, that “after pam Hengest feng to »zce and
Asc his sunu”; and 1 488, seemungly on the death of
Hengest, “ Asc feng to 72¢e and was xxun wintra Cantwaia
¢ymng”  So among the West-Saxons, in 495, * coman
twegen ealdormen on Brytene, Cerdic and Cynric his sunu”

It 1s only 1n 519 that we read “her Cerdic and (ymic West-
Saxena 7:ce onfengun,”
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(40, p. 35) The distinction between Kings and Jarls comes
out very strongly 1n the account of the battle of Ashdown -
(Aiscesdune) in the Chronicles in 871. The Danes “weron
on twam gefylcum, on oprum wees Bagsecg and Healfdene,
ba heedenan czzigas and on ofrum waeron ba ¢orlas” It may
be marked that in the Enghsh army I{ing Athelred 1s set
agamnst the Damsh Kings, and his brother the Athehng
Alfied agamst the Jarls. So in the Song of Brunanbuih
we rcad of the five Kings and seven Jarls who were slain,

¢ Fife lagon sweordum aswefede,
on Jxm campstede swiuuce seofone eac
.
ciningas geonge, eorlas Anlafes ”

We may mark that the Kings were young, as if they had
been chosen * ex nobilitate ;” nothing 1s said of the age of
the Jarls, who were doubtless chosen “ex virtute.”

(41, p 35) I have quoted the passage from Bazda about
the satiaps in Norman Conquest, 1. 579. The passage 1n the
Life of Samnt Lebuin, quoted in note I3, also speaks of
“ principes” as presiding over the several pasz or Gauen, but
he speaks of no King or other common chief over the whole
country And this 1s the more to be marked, as there was
a “generale concilium?” of the whole Old-Saxon nation,
formed, as weare told, of twelve chosen men from each Gau.
This looks ke an early instance of representation, but it
should be remembered that we are here dealing with a
constitution strictly Federal.

* In the like sort we find the rulers of the West-Goths at
the time of their crossing the Danube spoken of as Fudzces.
See Ammianus, xxvii. §, and the notes of Lindenbrog and
Valesius  So also Gibbon, c. xxv. (v. 305, ed. Milman). So
Jordanes (26) speaks of “primates eorum, et duces, qu
regum vice 1ilhis praerant.” Presently he calls Fredigein
“ Gothorum regulus,” like the subreguli or under-cymngas
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of our own History. Presently in c. 28 Athanaric, the
successor of Fredigern, 1s pointedly called RAex.
On all this, sce Allen, Royal Prerogative, 163.

(42, p- 36.) See Norman Conquest, 1. 75, 580.

(43, p- 37) The best instance in Enghsh history of the
process by which a kingdom changed imnto a province, by
going thiough the intetmediate stage of a half-independent

| Ealdormanship, 15 to be found i the listory of South-

‘\\Vestem Mercia under its Ealdorman /thelred and the Lady
' Athelfled, 1n the reigns of /Elfred and Eadward the Elder.
See Norman Conquest, 1. 563.

(44, p. 37) See Norman Conquest, 1. 39, 78,
(45, p 33.) IThad,1x. 160 : —

0 L4 A [ ’ 4 *
kal poi tmogTTw, 6ooov BactAevrepds elut

(46, p 39) The mstances i which a great kingdom has
been broken up into a number of small states practically
ndependent, but owning a nominal superiority in the suc-
cessor of the original Sovereign, aie not few. In the case of
the Empire 1 have found something to say about 1t in my
Historcal Essays, 151, and 1n the case of the Caliphate in
my History and Conquests of the Saracens, 137. How the
same process took place with the Mogul Emprre in_India is
set forth by Lord Macaulay it kKis lfssays on Lord Chive and
Warren Hastings. But he should not have compared the
great Mogul, with his nominal sovereignty, to “the most
helpless driveller among the later Carlovingians,” a class
whom Sir Fiancis Palgrave has rescued fiom undeserved
contempt. But the bieaking up of the Western Kingdom 1s
none the less an example of the same law. The most
remarkable thing is the way, or rather the three different
ways, 1 which the scattered members have been brought
together again 1n Germany, Italy, and France.
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This_process of dismemberment, where a nominal supre-
macy 1s still kept by the ormnal Soverelcrn, must be distin-
guished from that of fallmor back upon Dukes or “Ealdormen
after a° period of kingly rule In this latter ‘case it would
seem that no central sovereignty went on.

(47, p. 40) At this time of day I suppose it is hardly
necessary to prove the elective character of Old-Enghsh
kingship I have said what I have to say about it in Norman
Conquest, i. 106, 596. But I may quote one most rematkable
passage from the report made in 787 to Pope Hadnan the
First by George and Theophylact, his Legates in England
(Haddan and Stubbs, Councils and Ecclesiastical Docu-
ments, ni. 453). * Sanximus ut in ordinatione Regum nvllus
permittat pravorum pravalere assensum . sed legitime Reges
a sacerdotibus et senioribus popult eligantur” One would
like to know who the “ pravi” here denounced were The
passage sounds very like a narrowing of the franchise, or
some other interference with freedom of election ; but in any
case 1t bears witness to the elective character of our ancient

kingship, and to the general popular character of the con-
stitution.

(48, p 40) I have descuibed the powers of the Witan, as I
understand them and as they were understood by Mr.
Kemble, at vol. i p. 108 of the History of the Norman Con-
quest and 1 some of the Appendices to that volume. With
regard to the powers of the Witan, I find no difference
between my own views and those of Professor Stubbs in the
Intioductory Sketch to his Select Charters (p. 11), where the
relations between the King and the Witan, and the general
character of our ancient constitution, are set forth with
wonderful power and clearness, But I find Mr. Stubbs and
myself differing altogether as to the constitution of the
Witenagembt. IIOW Assembly of the whole
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kingdom, after the type of the smaller assemblies of the shire
and other lesser divisions, Mr, Stubbs fully admits the popu-
lar character of the smaller assemblies, but denies any such
chaiacter to the national gathering It 1s dangerous to set
oneself up against the gieatest master of Enghsh consti-
tutional listory, but I must ask the reader to weigh what 1
say mn note Q 1 the Appendix to my first volume,

[1 can now refer the rcader to the further discussion of
these points 1n the first volume of Mr. Stubbs’ Constrtutional
History, and 1n the chapter on the Political Results of the
Noiman Conquest 1n my own fifth volume I thunk that I
may say that the difference between the Professor and myself
1s wholly a difference 1n our way of looking at the theoretical
constitution of the Assembly. I can seeno difference between
us as to its practical constitution and practical working ]

(49, p. 41.) T have collected some of the instances of
deposition in Notthumberland in the note following that on
the constitution of the Witenagemét. (Norman Conquest, 1
593) Itis not at all unhkely that the report of George and
Theophylact quoted above may have a special 1cference to
the fiequent changes among the Noithumbrian Kings,

(50, p 41.) 1 have mentioned all the instances at vol. i. p
105 of the Norman Conquest : Sigeberht, /Ethelred, Haitha-
cout, Edward the Second, Richard the Second, James the
Sccond Itisicmarkable that nearly all ame the second of
their 1espective names; for, besides AEthelred, Edwaid,
Richaid, and James, Harthacnut nught fanly be called Cnut
the Second.

(51, p 42.) Tacitus, De Motibus Germamiz, 13, 14 —* Nec
rubor inter conutes adspict.  Gradus quinetiam ct ipse comi-
tatus habet, judicio ejus quem sectantur; magnaque et
comitum acmulatio quibus pumus apud Principem  suum



1 NOTES. 177

locus ; et Principum cui plurim et acerrimi comites. . . . .
Quum ventum 1n aciem, turpe Principi virtute vinci, turpe
comitatu1 virtutem Principis non adaquare. Jam vero in-
fame 1 omnem vitam ac probrosum, superstitem Piincipr
suo ex acle recessisse. Illum defendere, tueri, sua quoque
fortia facta glonee ejus adsignare, praecipuum sacramentum
est. Principes pro victoria pugnant ; comites pro Puncipe ”
See Allen, Royal Prerogative, 142.

(52, p 43.) The origmal text of the Song of Maldon will
be found 1n Thorpe’s Analecta Anglo-Saxonica. My extracts
are made from the modern Enghsh version which I attempted
in my Old-Enghish History, p. 192 I went on the principle
of altering the Old-Enghsh text no more than was actually
necessary to make 1t inteligible When a word has alto-
gether diopped out of our modern language, 1 have of course
changed 1t , when a word 1s still 1n use, in however different
a sense, I have kept it. Many words which were anciently
used m a physical sense are now used only metaphori-
cally; thus “cringe” 1s used in one of the extracts 1n 1its
primary meaning of bowing or falling down, and thercfore
of dying.

(53, p 47.) The history of the Roman chentship 1s another
of those points on which legend and listory and ingenious
modern speculation all come to much the same, as far as
our present purpose 1s concerned  Whether the clients were
the same as the p/ds or not, at any rate no patricians entered
mto the chent relation, and tlus at once supplies the contrast
with Teutonic institutions.

(54, p- 47.) The tutle of domezes,mplying a masterof slaves,
was always refused by the early Emperors Thisis recorded of
Augustus by Suctomus (Aug. 53) and Dion (lv. 12), and still
more distinctly of Tiberus (Suetonius, Tib, 27; Dion, Ivii, §).

N
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Tiberius also refused the title of Jmperator, except in 1ts
strictly military sense : otrve vyip Seomdmy éavrdv Tois éAev-
Oépors ofre alrokpdropa wARY Tols oTparnidTais Kahew éclec.
Caws 1s said (Aurehus Victor, Caes. xa\ix 4) to have been
called dominus, and there 1s no doubt about Domitian
(Suetonius, Dom 13; Dion, Ixvii, 13, where see Remmar's
Note). Plny in his letters constantly addresses Trajan as
donnus, yet in his Panegyric (45) he draws the marked
distinction : “ Scis, ut sunt diversa natura dominatio et
principatus, 1ita non alis esse principem gratiorem quam
qui masime dommum graventur.” This marks the return
to older feelings and customs under Trajan. The final and
formal establishment of the title seems to have come in with
the ntroduction of Eastern ceremonies under Diocletian (see
the passage in Aurchus Victor already referred to) It is
freely used by the later Panegyrists, as for mstance Eumenuus,
wv 21, v. 13. “Domine Constanti,” ‘ Domine Maximiane,
Imperator sterne,” and so forth

(55, p- 47 ) Vitellius (Tac Hist. i. 58) was the first to
employ Roman kmights in offices hitherto always filled by
freedmen ; but the system was not fully estabhished till the
time of Hadnan (Spartianus, Hadrian, 22).

(56, p 49) See Norman Conquest, 1. 89, 587, and the pass-
ages here quoted.

(57, p 49) Both Zidford and klzfdige (Lord and Lady)
are very puzzling words as to the ongin of their later syllabies
It 1s enough for my purpose if the connexion of the first
syllable with Z/df be allowed. Different as 1s the ongin
of the two words, Z/dford always translates domunus. The
French sezgnenr, and the corresponding forms in Itahan and
Spamish, come from the Latin sezzor, used as equivalent to
domznys. ‘This is one of the laige class of words which are
analogous to our Ealdos man.
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(58, p 49) This s fully treated by Palgrave, English Com-
monwealth, i. 350, 495, 503.

(59, p 50.) On the change from the alod, odal, or edel, a
man’s very own property, to the land held of a lord, see
Hallam, Middle Ages, i. 113.

(60, p. 52.) See Norman Conquest, i. 85—388. 1 have there
chiefly tollowed Mr. Kemble in his chapter on the Noble
by Service, Saxons in England, 1. 162

(61, p. 52.) See the whole history and meaning of the word
1in the article pegen 1n Schmid’s Glossary. .

{62, p. 52) See Norman Congquest, 1. 89

(63, p. 55 ) Barbour, Bruce, 1. 224
** A1 fredome 15 A noble thing ”
So sawd Herodotus (v. 78) long befoire

1 lonyopin bs Eam xpiua omovddior.

N 2
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CHAPTER IL

(1, p 57) In the great poetical mamfesto of the patriotic
party i Henry the Third’s 1eign, printed in Wright's
Political Songs of England (Camden Society, 1839,) there

..secms to be no demand whatever for new laws, but only for
' the declaration and observance of the old Thus the

passage which I have chosen for one of my mottoes runs on
thus —
“ Ig:tur commumtas regnt consulatur,
Lt quid universitas sentiat scitur,
Cut leges proprie maxime sunt notx
Nec cunctr provincize sic sunt 1diotze,
Quun sciant plus cztens regnt st mores,
Quos relinquant postens hu qut sunt priores.
Quu reguntur legibus mazns 1psas scunt,
Quorum sunt 1 usibus plus peru fiunt ;
Jit qma res agitur sua, plus curabunt,
Lt quo pax adquiritur sibt procurabunt *

(2,p 57) On the renewal of the Laws of Eadward by
‘William, see Norman Conquest,iv. 324. Stubbs, Documents,
25 1t should be marked that the Laws of Eadward were
again confirmed by Henry the First (see Stubbs, go—gg),
and, as the Great Charter grew out of the Charter of Hemy
the First produced by Archbichop Stephen Langton 1 1213,
the descent of the Charter from the Laws of Eadward 1s very
sinple, In the whole discussion the names of Eadward and
Henry are constantly jomned together, and the Primate (see
Roger of Wendover, m 263.) distinctly says that he had
made John swear to renew the Laws of Eadward. “ Audistis
quomodo, tempoie quo apud Wintoniam Regem absolvi,
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ipsum Juiare compulerim, quod leges iniquas destiueiet et
leges bonas, vulelicet leges Eadwardi, revocaret et in‘regno
faceret ab omnibus observann” It must be remembered that
the phrase of the Laws of Eadward or of any other King
does not really mean a code of laws of that King’s diawing
up, but simply the way of administering the Law, and the
general political condition, which existed in that King’s
reign. Ths 1s all that would be meant by the renewal of the
Laws of Eadward in Wilham’s time It simply meant that
Wilham was to rule.as his English predecessors had ruled
before him  But, by the time of John, men had no doubt
begun to look on the now canonized Eadward as a lawgver,
and to fancy that there was an actual code of laws of his to
be put in force.

On the various confirmations of the Gieat Charter, see
Hallam, Middle Ages, 1. 111.

(3, p 58) Macaulay, n 660 ¢ When they were told that
there was no precedent for declaring the throne vacant, they
pioduced fiom among the records of the Tower a roll of
parchment, near three hundred yeais old, on which, in quaint
characters and barbarous Latin, it was 1ecorded that the
Estates of the Realm had declared vacant the throne of a
perfidious and tyranmical Plantagenet” See more at large
m the debate of the Conference between the Houses, 11. 645

(4, p 60) See Kemble, Saxons 1n England, n 186—194.
Thus, 1t will be 1emembered, 1s admitted by Professor Stubbs
See above, note 48 to Chapter 1.

v

(5, p. 60) See Kemble, u 199, 200, and compare page 194
(6, p. 60) T have collected these passages in my History of
the Norman Conquest, 1. §91.

(7, p 61) On the acclamations of the Assembly, see note
19 to Chapter 1. I suspect that in all eaily assemblies, and
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not in that of Sparta only, kpivovar Bofj kat ov Yo (Thuc

1. 87). We still retain the custom 1n the cry of “Aye” and

“No,” from which the actual vote 1s a mere appeal, just like

the division ordered by Sthenelaidas when he professed not
! to know on which side the shout was.

(8,p. 62.) See Norman Conquest, i. 100, and History of
Federal Government, 1. 263.

(9, p 63) See Norman Conquest, iv. 694. In this case the
Chronicler, under the year 1086, distinguishes two classes in
the Assembly, “lis witan and ealle Fa landsittende men Je
ahtes weeron ofer call Engleland,” These “landsittende men”
were evidently the forerunners of the “libere tenentes,”
who, whether their holdings were great or small, kept their
place mn the early Parhaments See Hallam, 1. 140—146,
where will be found many passages showing the still abiding

‘traces of the popular constitution of the Assembly.

(10, p. 64) The practice of summoning particular persons
can be traced up to very early times. See Kemble, 1. 2¢2, for
instances m the reign of Althelstan. On its use mn later
times, see Hallam. n. 254—260, and on the iriegularity in
the way of summoning the spiritual peers, n 253,

The bearing of these precedents on the question of hfe

, peerages will be scen by any one who goes through Sir T. E.
+ May’s summary, Constitutional History, 1. 291—298,

(11, p 66) Sismondi, Historre des Frangais, v 289 : “ Ce
roi, le plus absolu entre ceux qui ont porté la couronne de
France, le moins occupé du bien de ses peuples, le moins
consciencieux dans son observation des droits établis avant
Juy, est cependant le restaurateur des assemblées populares
de la France, et Yauteur de 1a représentation des communes
dans les états généraux,” See Historical Essays, 45.
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(12, p 67.) See the history of Stephen Martel in Sismondi,
Histone des Frangais, vol vi. capp. vi. 1x, and the account
of the dominion of the Butchers, vii. 259, and more at large
in Thierry’s History of the Tiet s-I::tat, capp. il 11l

(13, p 67.) The Parhament of Paris, though it had its use
as some small check on the mere despotism of the Crown,
can hardly come under the head of free institutions. France,
as France, under the old state of things, cannot be said to
have kept any free institutions at all, the only traces of
freedom were to be found 1n the local Estates which still met
in several of the piovinces. See De Tocqueville, Ancien
Régume, 347.

(14, p. 69.) The thirteenth century was the time when most
of the existing states and nations of Europe took something
like their present form and constitution The great powers
which had hitherto, 1n name at least, divided the Christian
and Mahometan world, the Eastern and Western Empires
and the Eastern and Western Caliphates, may now be looked
on as piractically coming to an end England, France, and
Spain began to take something like their present shape, and
to show the beginnings of the characteristic position and
policy of each. The chief languages of Westein Europe
grew into something like their modern form In short, the
character of this age as a time of beginnings and endings
might be traced out in detail through the most part of
Europe and Asia,

(13, p. 69) Dr. Pauli does not scruple to give him thss title
n s admirable monograph, “Swmnon von Monifor¢ Graf
von Leicester, der Schopfer des Hauses der Gemenen” Yet
one element of the House of Commons, the Knights of the
Shire, had been growing up during the whole of the thirteenth
century, and the final and settled form of the House of
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Commons was the work of Edward rather than of Simon.
It is therefore perhaps going too far to call Simon the
founder of the House of Commons, though he is undoubt-
edly the founder of one most important element 1n it, of the
element to which its modern character has been mainly
owing. The career of the Earl should be studied in Dr.
Pault’s work, and 1n Mr. Blaauw’s “ Barons’ War.”

(16, p 71.)
o \umquam Iibertas gratior exstat
Quam sub rege pro »ZZClaudhan, 1 Cons St 114

(17, p 71.) Macaulay, i. 15 “England owes her escape
from such calamities to an event which her histonians have
generally represented as disastrous Her mterest was so
directly opposed to the interest of her rulers that she had no
hope but 1n their errors and misfortunes. The talents and
even the virtues of her six first French Kings were a curseto
her. The follies and vices of of the seventh were > her salvatxon

. . England, which, since the battle of “Hastings, "had
been ruled generally by wise statesmen, always by brave
soldiers, fell under the dominion of a trifler and a coward
From that moment Her prospectsTnohtencd “John was
driven from Normandy. The Norman nobles were com-
pelled to make their clection between the island and the
continent. Shut up by the sea with the people whom they
had hitherto oppressed and despised, they gradually came to
regard England as their country, and the English as therr
countrymen. The two races so long hostile, soon found that
they had common interests and common enemies. Both
‘were alike aggrieved by the tyranny of a bad King. Both
were alike indignant at the favour shown by the court to the
“natives of Poitou and Aquitaine. The great grandsons of
,those who had fought under William and the great grandsons
of those who had fought under Harold began to draw nea:
to each othet in friendship ; and the first pledge of then
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reconciliation was the Great Chaiter, won by their united
excrtions, and framed for their common benefit.”

[After a moie muinute study of John's reign, I may say
that tlus account holds perfectly good, except n the chaiac-
ter which Loid Macaulay gives of John himseclf, and in the
woirds which scem to mmply that the fusion of Norman and
English only began under John,  John hmaself ceitanly was
vely often a tnfler, but he was not a coward. No man
could act with greater courage and eneigy when he chose to
do so, and 1t 1s of some mmportance that as owm hbettics were
not won from an usurper, but fiom a lawful King, so they
were won from a King of no small natwal powers, 1f hus
moral degradation allowed him to make any good use of
them. John has, I think, been better judged by Mr. Gieen,
Short History of the Enghish People, p 118.]

(18, p. 72.) I have tried to work out the gradual character
of the tiansfer of lands and offices under Wilhlam in vanous
paits of the fourth volume of my History of the Norman
Conquest ; see especially p. 22, et seqq.  The popular notion
of a gencial scramble for everything gives a most false view
of William’s whole chaiacter and position.

(19, p. 74.) See Norman Conquest, 1. 176.

20, p. 74) This 1s distinctly asserted i the Dialogus de
Scaccario (1 10), under Henry the Sccond : “ Jam cohaln-
tantibus  Anghcis et Normanms, et alterutrum usores
ducentibus vel nubentibus, sic permintae sunt nationes, ut vis
disceint possit hodie, de Iiberis loquor, quis Angheus quis
Noimannus sit generc; exceptis duntazat ascuptitus qui
villani dicuntur, quibus non est hiberum obstantibus domims
suis a sm stalis conditione discedere ”

(21, p 74.) The Angevin family are commonly known as the
Ra el
Plantagenets : but that name was never used as a surname
¢ S
till the fifteenth century,  The name 15 sometimes convenient,
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but 1t 1s not a 1cally corrcct descuption, ke Tudor and
Stewart, both of which were 1cal surnames, borne by the two
familics before they came to the Crown. In the almanacks
the Angevins are called “The Savon line restored,” a name
which gives a false idea, though there can be no doubt that
Henry the Second was fully aware of the advantages to be
drawn from lus remote female descent from the Old-English
Kings. The point to be borne in mind is that the acces-
sion of Henry 1s the begmning of a distinct dynasty which
! could not be called either Norman or Enghsh in any but
; the most indirect way.

(22, p 75) There 1s nothing in any of the writers of Henry
the Sccond’s time to justfy the populir notions about
“ Normans and Sasons” as two distinct and hostile bodies.
The only writer of that day who seems to have thought at
all of such distinctions was Giraldus Cambrensis, who, as an
antiquary and philologer, and onc who had taken upon him-
sclf to be the champion of an “oppressed nationality” n
another part of the 1sland, was specially bound to be carcful
about such matters. Ihs specch makes the silence of every-
body clse more ecmphatic  But cven he does not talk about
“ Normans and Savons,” a formula which begins with Robert
of Gloucestei, Nor do we in Henry's reign hear any com-
plaints of favour bemg shown to absolute foreigners in
preference to aither, though it 1s certain that many high
preferments, especially 1n the Church, were held by men who
were not Enghish in either sense.  The pecular position of
Henry the Sccond was something hike that of the Emperor
Charles the Fifth, that of a prxnéENFﬂnm a_great
numbcr of dlstmc} statcs, “without bcmgﬂmtxonall)Jdcntlﬁcd
with any 7 of them. Henry ruled over England, Normandy,

and Aquitaine, but he was neither Englsh, Norman, nor
Gascon,
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(23, p. 75.) In the admimstration of Archbishop Hubeitn
the later days of Richard, see Stubbs, Constitutional History,

1. 505,

(24, p. 75.) That is the greater, the continental, part of
the Duchy. The insular part of Normandy, the Channel
Islands, was not lost, and 1t still remans attached to the
Enghsh Crown, not as part of the United Kingdom, but as

a separate dependency. See Norman Conquest, i. 187.

st siina

£ L
‘

(23, p. 77 ) See Norman Conquest,1 310, 367 ; and on the
appomntment of Bishops and Abbots, 1, 503, 1. 66, 571.

(26, p. 78 ) See the Ordimance mn Norman Conquest, 1.
392. Stubbs, Select Charters, 81.

(27, p. 78.) See Norman Conquest, ut. 317.

(28, p. 79) It should be remembeied that the clerical
immunities which were claimed in tins age were by no means
confined to those whom we should now call clergymen, but
that they also took in that Jarge class of persons who held
smaller ecclesiastical offices without being what we should
call in holy otders The Church also clmmed _]uusdlctlon n
the causes of widows and orphans, and in various cases
where questions of perjury, bieach of faith, and the like, were
concerned. Thus John Bishop of Poitiers wiites to Arch-
bishop Thomas (Giles, Sanctus Thomas, vi. 238), complaining
that the King’s officers had forbidden him to hear the_causes
of » xdm\s and orphans, and aiso to o hear causes m matters of
usury : “prolubentes ne ad querelas viduarum vel orphan-
orum vel clericorum aliquem parochianorum meorum in
causam trahere pra:sumelem super quacumque possessicne
mmobili, donec mmsteriales regis, vel dommorum ad
quorum feudum res controversiez pertineret, in facienda
justitia eis defecissent. Deinde ne super accusatione feenoris
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quemquam audwem” This gives aspecal force to the
acclamations with which Thomas was greeted on his return
as “the father of the orphans and the judge of the wmidows:”
“Videres mox pauperum turbam quae convencrat i occursum,
hos succinctos ut preevenirent et patrem suwm applicantem
exciperent, et benedictionem preeriperent, alios vero humi se
humiliter prostcinentes, cjulantes hos, plorantes illos pra
gaudio, et omnes conclamantes, Benedictus qui venit in
nomine Dommi, pater orphanorum et judes viduarum! et
pauperes quidem sic,” Herbert of Bosham, Giles, Sanctus
Thomas, vu 315, cf 148. See more in Historical Essays, 99.

(29, p 79) On the cruel punishments inflicted n the King's
courts Herbert of Bosham is very emphatic in more than one
passage. He pleads (vi. 101) as a ment of the Bishops’
courts that n themn no mutilations were inflicted. Men were
punished thete “absque omni mutilatione vel deformatione
membroium” But he by no means claims frcedom from
rautilation as a mere clerical privilege , he distinctly condemns
mutilation m any case, though on grounds rather of theology
than _of humamty. ‘¢Adco etiam quod ordinis privilegiuin
excludat cauterium © quam tamen paenam communiter inter
homines etiam jus forense damnat . ne videhicet in homine
Der mmago deformetur” (vii. 105) In carlier times there
seems to have been no feeling against mutilation when the
suffeter was belheved to be really gwlty. A most curious
stoiy 1illustrative of the barbarous jutisprudence of the time
will be found 1n Benedict’s Miracula Sancti Thoma, 184,

(30, p 79) One of the Constitutions of Clarendon foibade
villains to be ordamed without the consent of their lords
“ Filu rusticorum non debent ordinan absque assensu domini
de cujus terra nat1 dignoscuntur ” (Stubbs, Select Charters,
134) On the principles of feudal law nothing can be sad
agamnst this, as the lond had a propaity in lus villamn which



1] NOTES. 189

he would lose by the villain’s ordination. The prohibition is
noticed in some remarkable lines of the earhest biographer
of Thomas, Garnier of Pont-Sainte-Maxence (La Vie de
Saint Thomas le Maityr, Pars, 1859, p. 89), where he
strongly asseits the equality of gentleman and wvillain befoie
God :—

¢ Iils % vilains ne fust en nul hu ordenez

Sanz 'otrer sun seigneur de cun terre 1l fu nez

Et deus A sun survise nus a tuz apelez !

Mielz valt fils & vilain qui est preux e senez,

Que ne f{eit gentilz hum failhz et debutez
Thomas himself was not the son of a wvillain, but his buth
was such that the King could sneer at him as “ plebeius
quidam clericus ” ‘

(31, p 80) We are not inchned to find fault with such an
appomntment as that of Stephen Langton, still his forced
election at the bidding of Innocent was a distinct bieach
of the rights of the King, of the Convent of Christ Church,
and of the English nation generally See the account of
his election in Roger of Wendover, u. 212 ; Lingard, 1,
314 3 Hook’s Archbishops, 1. €68

(32, p 80) See the Bulls and Letters by which Innocent
professed to annul the Great Chazter, in Roger of Wendover,
1 323, 327 ; the excommunication of the Baions,n m1 3306,
and the suspension of the Archbishop, 1n m 340.

No Enghshman need trouble himself with the frivclous
question whether Innocent condemned the Charter because
he dishiked 1ts contents, or only because he dishiked the way
i which 1t had been won from the King, The one thing that

slmatters 1s that a Bishop of Rome should take on himself to
{, condemn the Charter of English freedom on any ground.

(33, p 80.) There 1s a separat2 treatise on the Miracles of

Simon of Montfort, printed along with Rishanger’s Chronicle
by the Camden Society, 1840.
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(34, p. 81.) I think I may safely say that the only royalist
chronicler of the reign of Henry the Third is Thomas
Wrykes, the Austin Canon of Osney. There 1s also one
poem on the royalist side, to balance many on the side of
the Barons, among the Political Songs published by the
Camden Society, 1839, p. 128

Letters to Earl Simon and his Countess Eleanor form
a considerable pait of the letters of Robert Grosseteste,
published by Mr. Luaird for the Master of the Rolls.
Matthew Parns also (879, Wats) speaks of him as “episcopus
Lincolniensis Robertus, cur comes tamquam patri confessori
exstitit famibanssimus” This however was in the earlier
part of Simon’s career, before the war had broken out. The
.share of Bishop Walter of Cantilupe, who was present at
/Evesham and absolved the Earl and his followers, will
;i be found 1n most of the Chronicles of the time. It comes
out well in the riming Chronicle of Robert of Gloucester
(n 558) —

¢ Pe bissop Water of Wurcetre asoiled hom alle pere
And prechede hom, pat huadde of de}p Pe lasse fere
This writer says of the battle of Evesham (—

¢ Suich was pe morpre of Ewvesham (vor bataile non 1t was)

(35, p. 81) Tlus letter, addressed 1n 1247 to Pope Innocent
the Fourth, will be found in Matthew Pans (721, Wats), It
1s written 1n the name of “ universitas cler: et populi per pro-
vinclam Cantuariensem constitutt,” and it ends, “quia
commu_ggg.i nos_t_{e_l~ gf}llum non habet, praesentes literas
signo_ commumtatls atis _civitatis Londmensm vestrae sanctitati
mittimus consxgnatas 7" Another letter in the same form
follows to the Cardmals. There are two earlier letters in
1245 and 1246 (Matthew Paris, 666, 700), the former from
the “magnates et universitas regni Anghz,” the other in the
name of Richard Earl of Cornwall (afterwards King of the
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Romans), Simon Earl of Leicester, and other Earls, “et alu
totius regni Anghe Barones, proceres, et magnates, et nobiles
portuum_maris _habitatores, necnon et clerus et populus
universus”  The distinct mention of the Cinque Ports, whose
representatives in Parllament are still called Barons—the
“ nobiles” of the letter—should be noticed.

(36, p 82.) The writer of the Gesta Stephani (3) distinctly
attributes the election of Stephen to the citizens of Landon.
“ Majores 1gitur natu, consultuque quique provectiores, con-
cihum coegere, deque regni statu, pro aibitrio suo, utiha in
commune providentes, ad 1egem eligendum unammiter con-
spiravere.” Ile then goes on with the details of the election
He 1s borne out by the Chronicle 1135: “ Stephne de Blais
com to Lundene and te Lundenisce folc him underfeng,”
and by William of Malmesbury, Historia Novella, 1. 11: “A
Londoniensibus et Wintoniensibus in Regem exceptus est.”
So agamn when the Legate, Henry Bishop of Winchester,
holds a council for the election of the Empress Matilda. the
citizens of London were smmmoned, and 1t 15 distinctly said
that they held the rank of nobles or barons: * Londonienses
(qu sunt quast optimates, pro magmtudine civitatis, n
Angha)”  “Londomenses, qu pracipui habebantur 1n
Angha, sicut proceres” (Historia Novella, ni. 45, 46). All
this is exactly like the earlier elections of Kings before the
Conquest. The nights of the city also come out 1n Richard’s
time, when the citizens jomn with Earl John and the Barons
In 1191 1in deposing the Chancellor, Willlam Longchamp,
Bishop of Ely. See Benedict, Gesta Ricardy, 11, 213,

(37, p 83) The words of the Charter, 1214 (Stubbs, 290)
are: “Nullum scutagimm vel auxthum ponatur 1n regno
nostro, nist per commune consilium regni nostr, msi ad
corpus nostrum redimendum, etc. . . . . . Et ad habendum
commune consilium regni, de auslio assidendo aliter quam



192 NOTES [enar.

in trnibus casibus preedicts, vel de scutagio assidendo, sum-
moner1 faciemus archiepiscopos, cpiscopos, abbates, comites,
et majores barones, sigullatim per htteras nostras, ct precterca
faciemus summonet1 1n general, per vicecomites et ballivos
10stros, omnes 1llos qui de nobis tenent in capite” This is
:xactly Iike the entry n the Chronicle (1123), describing the
ummoning of a Witenagemét by Hemy the First: “ Da
one pxizfter sende se kyng use write ofer eal Englilande,
ind bed hise biscopes and hise abbates and lise peignes
:alle jet hi scolden cumen to his gewitenemot on Candel-
nesse deig to Glcawceastre him togcanes; and ln swa
fiden.”

(38, p 83) These first ghmmernings of parhamentary re-
wresentation were carcfully traced out by Hallam (Middle
iges, 1. 146—152), They can now be more fully studiced 1n
he work of Professor Stubbs [Yet more fully in the
fifteenth chapter of lus Constitutional History, in the newly-
published second volume ] On the summons 1n 1213 of four
men for each shire besides “mlites et barones” (*quatuor
discietos homines de comitatu tuo illuc vemire facias™), the
Professo1 remaiks (278 . “Itis the first wnt i which the
¢ four discreet men’ of the county appear asﬂréb}zgg“ﬁt‘a?’wcs ;
the fist mnstance of the summoning of the folkmoot to a
general assembly by the m"tchlncry already used for judicial
purposes.” T T e e

39, p 84) On this subject the eighth chapter of Sir Francis
Palgrave’s English Commonwealth should be studied.

(40, p 85) For the whole career of Simon I must agan
refer generally to Pauli and Blaauw. The great wnt atsclf,
dated at Worcester, December 14th, 1264, will be found mn
Rymer’s Foedera, 1 449 Ithas often been noticed how small
is the number of Ear's and other lay Barons, and how
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unusually large the number of churchmen, who aie summoned
to this Parliament. ‘The whole hist will be found ni\Rymer.
The parts of the writ which concern us stand thus :

“ Item mandatum est singulis vicecomitibus per Angliam ;
quod venire faciant duos milites_de legahoribus, probioribus,
et discretioribus militibus singulorum comitatuum, ad Regem
London’ 1n octab’ praedictis, 1n form4 supradicta.

“Item 1n formi preedictd scribitur civibus Ebor), civibus
Lincoln’, et cxteris burgis Anglize ; quod mittant in formi
praedictd duos de discretioribus, legahoribus, et probioribus,
tam civibus, quam burgensibus suis

“Jtem mn formi preedictd mandatum est baronibus et
probis hominibus Quinque Poituum.” .

“This 1s often regarded as the origin of popular repre-
sentation : but it 1s not in any sense entitled to that praise.
The novelty was sumply the assembling the representatives
of the towns 1n conjunction with those of the counties; this
was now done for the first time for the purpose of the
nauonal council.” Stubbs, 4o1.

(41, p. 86.) The account of this moest remarkable trial, held
on June 11th, 1252, 1s given 1n a letter from Simon’s intimate
fuizend the famous Franciscan Adam Marsh (de Marnsco) to
Dishop Robert Grosseteste. The Latin text 1s printed 1n
Mr. Brewer's Monumenta Franciscana, p. 122, and there 1s
an Enghsh {ranslation in the Appendix to Mys, Gieen’s Life
of Countess Eleanor, Enghsh Princesses, 1 447. Simon’s.
witnesses, kmights and citizens, come “mumti lttens
patentibus communitatis Burdegalensis, 1n qui quasi to-
tum robur Vasconie ad distringendum hostiles et fideles
protegendum consistere dignoscitur,” setting forth how good
Simon’s government was in every way, and how those
who brought charges agamst him did so only because his
strict justice had put a check on their misdomngs, We may

0O
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compare the words of the great poetical manifesto (Political
Songs, 76) :
 Seductorem nommnant S atque fallacem,
Facta sed exammant probantque veracem.”

(42, p. 86) For the Londoners at Lewes let us take the
account of an enemy. Thomas Wykes (148) tells us how
the Earl set out, “ glorians in virtute sua congregata baronum
multitudine copiosa, Londoniensium innumerabili agmine
circumcinctus, quia legitur stultorum infinitus est numerus.”
Presently we read how the “ Londontensium innumera mul-
titudo, bellorum 1gnara” were put to flight by the Lord
Edward very much after the manner of Prince Rupert.

(43, p- 88) On the religious reverence paid to Earl
Waltheof, see Norman Conquest, 1. 6oz. I have there
referred to the office of Thomas of Lancaster, which will be
found 1n Political Songs, 268. Some of the pieces are what
we should think most daring parodies of parts of the Church
Service, but we may be sure that what was intended was
reverence and not irreverence. There 1s another parody of
the same kind in honour of Earl Thomas, a httle earlier back
in the volume, p. 258. It was a matter of 'course that
Thomas of Lancaster should be likened to Thomas of Can-
terbury.

“ Gaude, Thoma, ducum decus, lucerna Lancastn,
Qui per necem 1mitaris Thomam Cantuarie ,
Cujus caput conculcatur pacem ob ecclesie,
Atque tuum detruncatur caust pacis Anglhae "

(44, p 88.) Let us take a Latin, a French, and an English
specimen of the poems m which Simon’s death was lamented
and his intercession implored

“ Salve, Symon Montis Fortis,
Totws flos militize,
Duras peenas passus mortis,
Protector gentis Anghz
Sunt de sanctis inaudita
Cunctis passis in hac vita,
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Quemquam passum talia;
Manus, pedes, amputar,
Caput, corpus, vulnerari,
Absadi virtha,
Sis pro nobis intercessor
Apud Deum, qui defensor
In terns exstiteras "—{Political Songs, 124.)

The French poem which follows directly mn the collection
is too long to copy m full. This 1s perhaps the most remark-
able stanza, in which we again find the companson with
Thomas of Canterbury :—

““ Més par sa mort, le cuens Mountfort conquist la victonie,
Come ly martyr de Caunterbyr, fimst sa vie,
Ne voleit pas It bon Thomas qe penst seinte Eghse,
Le cuens aua: se combati, ¢ morust sauntz feyntise
Ore est ocys 1a flur de prs, ge taunt savoit de guerre,
Ly quens Montfort, sa dure mort molt emplorra la terre ™

In this poem there 1s not, as in the Latin one, any direct
prayer to the martyred Earl, but in the last stanza we 1ead :—

 Sire Sumoun ly prodhom, e sa compagnie,
En joie vont en ciel amount, en pardurable vie ™

The only Enghsh piece on these wars belongs to an
earlier date, namely, the satirical poem against King Richard,
how the one English Augustus

“ Makede him a castel of a mulne post,”

but we get verses on Simon’s death in the Chronicle of
Robert of Gloucester (1 559) —

¢ & sir Sumond was aslane 8 s folk al to grounde,
More murpre are nas 1n 50 lute stounde,
Vor pere was werst Simond de Mountfort aslawe, alas!
& sir Henn 1s sone, pat so gentil km3t was
* * » * * * *
& among alle opere mest reude it was ido,
pat sic Simon pe olde man demembred was so

He then goes on with the details of the dismemberment,
of which a picture may be seen opposite p. 254 of Mr.
02
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how “convenerunt archiepiscopi et episcopi, comites et
barones, et de guolibet comitatie quatuor milites et de qualibet
crvlate guatuor” This and the summons to the Parliament
of 1285, which sat 1n judgement on David of Wales (Stubbs,
483, 457), seem the most distinct cases of boiough re-
presentation earhier than 12935, since which time the sum-
moning of the borough members has gone on regularly. See
Stubbs, 473. Mr. Stubbs’ remarks on the Assemblies of
“ the transitionary period” 1n pp. 465, 469 should be spect-
ally studied.

(46, p. 89) The history of the 1esistance of these two Earls
to King Edward, which led to the great Confirmation of the
Charters 1n_1297, will be found in all the histories of the
time, old and new. Sce also Stubbs, 431, 479. I feel no
difficulty 1in reconciling respect for Edward with respect for
the men who withstood him. The case 15 well put by Stubbs,
34, 35. [But in the Constitutional History, n. 132, 133
the Professor does seem to me a lhittle hard on the two
Earls ]

(47, p 90) The exact value of the document commonly
known as the statute “ De Tallagio non concedendo” 1s
discussed by Professor Stubbs, p 487. It 1s perhaps safest
to look on 1t, ike many of the carlier collections of laws, not
indeed as an actual statute, but as good evidence of a princi-
ple which, from the time of the Confirmation of the Charters,
has been nmiversally received  The words are—

“ Nullum tallagium vel ausihium per nos vel haeredes nostros
de cetero mm regno nostro unponatur seu levetur, sine voluntatcf':',
ct assensu communi archiepiscoporum, episcoporum et alio- i\
rum prielatorum, conutum, baronum, militum, burgensium, et '
aliorum hiberotum hominum m regno nostio”  This, it will
be scen, is the same provision which I have already quoted
(sccabove, Note 37) fiom the Great Charter of John, but which
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was left out m the Charter m the form in which 1t was con-
firmed by Henry the Third, See Stubbs, 330, 332, 336.

(43, p. 91.) 1 have said this before m Historical Essays,
P 4t On the strongly marked legal character of Edward's
age, and especally of Edward’s own mind, see Stubbs, 417
{and, above all, Constitutional History, . 103, 157, 291].

(49, P- 93) The great statute of treason of 25 Edward the
Third (sce the Revised, Edition of the Statutes, 1. 185) secures
the life of the King, his wife,and ng cldest son, and the chastity
of his wife, lus eldr.st daughter, and lis eldest son's wife. But
the personal privi ge goes no furthcr. As the Law of England
knows no classes o men except peers and commoners, 1t fellows
that the younger ¢k ildren of the King—the.cldest 1shorn Duke
of Cornwall—ar S ! strictness of specch, commoners, unless
they aie personally raised to the peerage. 1 am not aware
that cither case has cver arisen, but I concene that there is
nothing to hinder a K YIng’s son, not bemng a peer, from voting

f.at an_election_or fro n bemg Cj_,‘;gé;'jé:g}i& House of Com-
!{} aQns, and I concerve hat, 1if he commutted a cime, he would
betned by ajmy. M ere precedence and titles have nothing
to do with the matter, though probably a good deal of con-
fusion aniscs fiom the ve ry modern fashion—one might alimost
-2y the modern yulzans n—of calling all the cluldren of the

o &« .
King or Queen “Pne s” and * Princesses” As late as

the o S\ - T s
. time of George the ccond uncourtly Enghshmen were
still found who eschewed

the foreign mnovation, and who

S -

fftike Of; t}:ie Lady Carolis pand the Lady Emily, as their

e op - done before hlia Another modern \ulgarism

1s that of using the word Ymm 217 % royal visit? “ royal
ma T \ ” 3 . , & —-— o

) tr1age,” and so forth—hy “lur‘m 510 ryalty n the case,
i the person spoken of being ; In de

(50, p. 95.) On the parham
Hallam, Mddle Ages, 1. 263

; ner.

in ¢t perhaps a commo
e W position of the clergy see
d as far as the 1eign ot
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Edward the First is concerned, see the series of summonses
m Stubbs, 442.

(s1, p. 95 ) On this important constitutional change, which
was made in 1664, without any Act of Parhament, but by
a mere verbal agreement between Archbishop Sheldon
and Lord Chancellor Clarendon, see Hallam, Constitutional
History, i1 405.

(52, p. 96 ) This is true on the whole, especially at the
beginning of the institution of the States-General, though
there were also 70/u7ies s who were the immediate burgesses
of the King. See Thierry, History of the Tiers Etat, i. 56,
(Eng. trans). It 1s mn that work that the history of that
I branch of the States-Geneial should be studied,

PO

(53, P 97) The question of one or two Chambers in an
ordinary monarchy or commonwealth is altogether different
fiom the same question under a Federal system. In England
or France the question between one or two Chambers in the
Legslature is simply a question m which of the two ways
the Legislature 1s hLely to do 1ts work best But in a Federal
constitution, like that of Switzerland or the United States,
the two Chambers are absolutely necessary The double
sovcreignty, that of the whole nation and that t_of the mde-
pendent and equal States which have joined together to o form
1ty can be rightly represented only by having two Chambers,
one of them, the Nationalrath or House of Representatives,
directly representing the nation as such, and the other, the

Standerall or Senate, representma “the separate sovereignty
of "the Cantons. In the debates early in 1872 as to the
lrevisxon of the Swiss Federal Constitution, a proposal made
%m the Nationalrath for the abolition of the Standerath was
Athrown out by a large majonty.

&
s STLP 97.) On the old Constitution of Sweden, see Laing’s

)

rON v

R § Sweden,
~
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(55, p- 95-) This common nustake and its cause are fully
explamned by Hallam, Middle Ages, i 237 [and most fully
of all 1n Stubbs’ Constitutional History, 163—194, wherc we
may sce how near we wete to having a fourth estate of
lawyers]. There1s a curious reference to the number of the
estates in Roger North'’s Esamen, 222, where it is smd
that Titus Oates, “busy in saving the King's hfe, could dis-
pute learnedly against tus authority, upon the foolish repub-
lican conceit that he was one of the thiee estates co-ordinate
with the rest.”  But those who have traced English Law to
its fountain-head, do not need any ‘republican conceits’ to
lead them to the great doctrine set forth in the sccond motto
m my title-page,

(56, p 100) “The two Houses had contended violently in
16735, concerming the appellate jurisdiction of the Lords;
they had contended, with not less violence, 1n 1704, upon the
junisdiction of tlﬂ}g:MCommons mn matters of elecuon ; thes
exclusnon of strangers. Dut upon general mcasurc> of public
policy thewr diffetences had been rare and unimportant”
May’s Constitutional History, 1. 307. The wniter goes on to
show why differences between the two Houses on important
points have become more common it very recent tunes

(57, p- 1o1.) The share of the Witan in carly times in the
appointment of Bishops, Ealdormen, and other great officers.
need hardly be dwelled upon. For a debate in a Witenagemot
of Eadward the Confessor on a question of peace or war, sec
Norman Conquest, 1. g0 For the hke under Henry the
Third, see the account mn Matthew Paris, in the year 1242,
which will be found 1n Stubbs, 359. The state of the case
under Edward the Third 1s discussed by Hallam, Middle
Ages, 11t 184, See also May, n. 86 But the most remark-
able passage of all is one 1n the great poetical mamtfesto
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which I have several times quoted: 1t 15 there (Political
Songs, 96) made one of the charges against Henry the
Thn‘d that he wished to keep the appomntment of the gieat
‘ fficers of state in his own hands. The passage 1s long, but
y 1t 15 well worth quoting at length.
¢ Rex cum swis voluit 1ta liber esse s
Et sic esse debuit, fuitque necesse
Aut esse desineret rex, prinatus jure
Regs, ms: faceret quidqnd vellet, cure
Non eswe magnatibus regni quos preefeiret
Smis comitatibus, vel guibus conferret
Castrorum custodiam, \el quem exhibere
Populo justiiam vellet, et habere
Regm cancellarium thesaurariumque -
Suum ad arbitnum volmt quemcumgque,
Et consilianos de quacumque gente,
Et ministros varios se priecipiente,
Non mtromittentibus se de factis regis
Anghz barombus, vim habente legis
Principts imperio, et quod mmperaret
Suomet arbitrio singulos higatet
(58, p. 101.) Take for example the Act passed after Edwaid
the Fourth’s success at Towton. Rot, Parl. v. 466 Amonyg
other things, poor Henry the Sixth 1s not only bianded as an
usurper, but 1s chaiged with personally stirring up the move-
Ipet, DUt o &
ment 1 the North which led to.the battle_ of Wakefield and
the death of Richard Duke of York. “The sexd Hemy
Usurpour, late called Kyng Henry the Sixt, contynuyng 1n
his olde rancout & malice, usyng the fiaude & malicious
disceit & disstmulacion ayenst trouth & conscience, that
accorde not with the honoure of eny Cristen Prynce, .. .
with all subtill ymagimacions & disceitfull weyes & meanes
to hym possible, 1ntended & covertely laboured, excited &
procured the fynal destruction, murdre & deth of the seid
Richard Duc, and of his Sonnes, that 1s to sey, of oure seia
nowe Sovelayne Loid Kyng Edward the fourth, then Erle of
Marche, & of the noble Lord Edmund Erle of Ruthlande ;

& for th’ execution of his dampnable & malicious purpose,
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by writing & other messages, mowed, cxcited, & stured
therunto the Duks of Eacestr’ & Somerset, & other lordes
beyng then in the North parties of this Reame.”

(59, p. 101 ) This statute was passed in 8 Henry VI. A.D.
1429 The complaint which 1t makes 1s well worth notice,
and shows the reactionary tendencies of the time. The
county elections had been made by “very great, outrageous,
and excessive number of people dwelling within the same
counties, of which most part was people of small substance,
and of no value, whereof every of them pretended a voice
equivalent, as to such elections to be made, with the most
woithy kmghts and esquues dwelling within the same
counties” To hinder “the manslaughters, riots, batteries,
. und divisions,” which were likely to take place—it 1s not said

: ! that they had taken place— no one 1s to be allowed to vote

, who has not “free land or tenement to the value of forty

| shillings by the year at the least above all charges” It 1s

" also provided that both the electors and the elected are to be
actually resident in the county. The ougimal Fiench is
worth quoting —

“Item come lez eleccions dez Chivalers des Countees
esluz a vemir as parlements du Roi en plusours Countees
Dengleterre, orde tarde ount este faitz par trop graunde &
excessive nombre dez gents demurrantz deinz mesmes les
Countes, dount la greindre partie estoit par gentz sinon de
petit avoir ou de null valu, dount chescun pretende davorr
voice equivalent quant a tielx eleccions faire ove les plus
valantz chivalers ou esquiers demurrantz deins mesmes les
Countes ; dount homicides riotes bateries & devisions entre
les gentiles & autres gentz de mesmes les Countees verisem-
blablement sourdront & seront, st covenable remedie ne soit
purveu en celle partie , Notie seigneur le Roy considerant les
premisses ad pourveu & ordene par auctorite de cest
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parlement que les Chivalers des Countes demns le Roialme
Dengleteire, a esliers a venir a les parlementz en apres
atenirs, solent esluz en chescun Counte par gentz demur-
rantz & receantz en icelles dount chescun ait frank tene-
ment a le valu de x1 s par an al meins outre les ieprises;
& que cecux qui seront ensy esluz soient demurrantz &
receantz deins mesmes les Countes ” Revised Statutes, 1. 306.
. The necessity of residence 1n the case of either electors or
grepresentatwes was repealed by 14 Geo IIL c. 58.

The statute goes on to give the Sheriff power to examine
the electois on oath as to the amount of thewr property. It
also gives the Judges of Assize a power foreshadowing that
of our present Election Judges, that of inquiring 1nto false
returns made by the Shenff.

Another statute of the same kind was passed later in
the same reign, 23 Henry VI. AD. 1444-5, from which it
appears that the knights of the shire were ceasing to be 1n
all cases knights in the strict sense, and that it was beginning
to be found needful to fence them about with oligarchic
Testrictions

“Issint que lez Chivalers dez Counteez pour le parlement
en aprés a eshers solent notablez Chivalers dez mesmez lez
Counteez pour lez queux is serront 1ssint esluz, on autrement
tielx notablez Esquiers gentils homez del Natiite dez mes-
mez lez Countcez comme soient ablez destre Chivalers ; et
null home destre tiel Chivaler que estoise en la dagree de
vadlet et desouth.” Revised Statutes, 1. 346.

L/ Every enactment of this kind bears witness to the growth
of the power of the Commons, and to the endeavours of the
; people to make their representation really popular.

H

(60, p. 102) Take for instance the account given by the

chionicler Hall (p. 253) of the clection of Edward the
Fourth,
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“ After the lordes had considered and weyghed lus title
and declaracion, they determined by authoritie of the sayd
counsaill, for as much as kyng Henry, contrary to lus
othe, honor and agreement, had violated and infringed
the order taken and enacted in the last Parlament, and
also, because he was insufficient to rule the Realme, &
inutile to the common wealth, & publique profite of the
pore people, he was therefore by the aforesayed authoritie,
deprived & detected of all kyngly honor, & regall

‘souereigntie.  And incontinent, Edward erle of Marche,

sonne and heyre to Richard duke of Yorke, was by the
lordes 1n the sayd counsaill assembled, named, elected, &
admutted, for kyng & gouernour of the realme; on whch
day, the people of the erles parte, beyng in their muster
in sainct Thons felde, & a great number of the substanciall
citezens there assembled, to behold their order : sodaynly the
lord Fawconbridge, which toke the musters, wisely declared to
the multitude, the offences & breaches of the late agremente
done & perpetrated by kyng Henry the vi, & demaunded
of the people, whether they woulde haue the sayd kyng
Henry to rule & reigne any lenger ouer them: To whome
they with a whole voyce, aunswered, nay, nay. Then he
asked them, if they would scrue, loue, & obey the erle of
March as their carthly prince & souereign lord. To which
question they aunswered, yea, yea, crieng, king Edward,
with many great showtes and clappyng of handes ... ..
The erle, . . . as kyng, rode to the church of sainct Paule,
and there offered.  And after 7¢ dewm song, with great
solempmtic, he was conueyed to Westmynster, and there set
n the hawle, with the scepter royall in his hand, where to
all the people which there in a great number were assembled,
his title and clayme to the croune of England, was declared
by, si. maner of ways: the firste, as sonne and heyre to
duke Richard lus father, right cnheritor to the same; the
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second, by aucthoritie ot Parhament and forfciture committed
by, kyng Henry. Whereupon 1t was agayne demaunded of the
commons, 1f they would admitte, and take the sayd erle as
their prince and souereigne lord, which al with one voice
cried, yea, yea. . . . . On the morrow he was proclaymed
kyng by the name of kyng Edward the. iiyj. throughout
the citie.”

This was in Lent 1461, before the battle of Towton.
Edward was crowned June 29th in the same year. The
same chronicler describes the election or acknowledgement
of Richard the Third, p. 372.

(61, p. 102.) One special sign of the advance of the power
of Parhament 1n the fifteenth century was the piactice of
bringing in bills in the form of Statutes ready made
Hitherto the Acts of the Commons had taken the form of
petitions, and it was sometimes found that, after the Parha-
ment had broken up, the petittons had been fraudulently
modified. They now brought m tills, which the King
accepted or rejected as they stood See Hallam, Mlddlel
Ages, 1. 222,

(62, p 103) Macaulay,i 38 “The knight of the shne
was the connecting hnk between_the baron and the shop-
keepet.  On the same benches on which sate the coldsmlths
drapers, and grocers who had been returned to Paihament by
the commercial towns, sate also members who, 1n any other
country, would have been called noblemen, hereditary lords
of manors, entitled to hold courts and to bear coat armour,
and able to trace back an honourable descent through many
generations. Some of them were younger sons and brothers”
of great lords. Others could boast even of royal blood. At
length the cldest son of an Larl of Bedford, called in courtesy

s by the second title of lis father, offered himself as a

i
3

candidate for a seat in the House of Commons, and Ius

——

el PISSISRE S
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Kyng and of the Lords of hys consayll nyghe abought hys
p'sone. Sertyfyig yow that my sexd Lady for her parte and
syche as be of hyr consayll be most agreeabyll that bothe ye
and all syche as be hyr fermors and tefintys and wellwyllers
shold geve your voyse to a worchepfull knyght and on’ of my
Ladys consayll St John Paston whyche standys gietly mn
favore wt my Lord Chambeileyn and what my seyd Lord
Chamberleyn may do w* the Kyng and wt all the Lordys of
Inglond I trowe it be not unknowyn to you most of eny on
man alyve. Wherefor by the meenys of the seyd S* John
Paston to my seyd Lord Chamberleyn bothe my Lady and ye
of the towne kowd not have a meeter man to be for yow in
the perlement to have yo* needys sped at all seasons. Where-
for I prey yow labor all syche as be my Ladys ser{intts tennts
and wellwyllers to geve ther voyseys to the seyd Sf John
Paston and that ye fayle not to sped my Ladys intent 1n
thys mater as ye entend to do hyr as gret a plesur as if ye
gave hyr an C* [100l.]. And God have yow 1n hys kepig.
Wretyn at Fysheley the xx day of Septebyr.—]. ARr-
BLASTER ”

(63, p. 103.) On the effects of the reign of Charles the Fifth
in Spamn and his overthrow of the lIiberties of Castile, see the
general view 1n Robertson, 11. 434, though in his narrative
(1. 186) he glonfies the King’s clemency. See also the first
chapter of the sixth book of Prescott’s Philip the Second,
and on the suppression of the constitution of Aragon by
Philip, Watson, Philip the Second, 1 223.

The last meeting of the French States-General before the
final meeting 1n 1789 was that in 1614, duiing the mmonty
of Lews the Thirteenth. See Sismondi, xiu. 342,

(64, p. 106.) The legal character of Willlam’s despotism I
have tried to set forth almost throughout the whole of my
fourth volume. See especially pp. 8, 617; but 1t 1s plain to
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everyone who has the shghtest knowledge of Domesday.
Nothing can show more utter ignorance of the real character
of the man and his times than the 1dea of Wilham bemng a
mere “rude man of war,” as I have seen him called.

, (65, p. 107 ) On the true aspect of the reign of Henry the
Eighth I have said something in the Fortnightly Review,
September, 1871,

(66, p. 107.) Both these forms of undue influence on the
part of the Crown are set forth by Hallam, Constitutional
History, 1. 45, 11, 203, “It will not be pretended,” he says,
“that the wretched villages, which corruption and perjury
still hardly keep from famine [this was written before the
Reform Bill, in 1827], were seats of commerce and industry
n the siateenth century. But the county of Cornwall was
more immediately subject to a coercive influence, through
the indefinite and oppressive jurisdiction of the stannary
court Simlar motives, 1f we could discover the secrets
of those governments, doubtless operated in most other
cases,”

In the same page the histonian, speaking of the different
boroughs and counties which received the franchise in the
sixteenth century, says, “It might be possible to trace the
reason why the county of Durham was passed over.” And
he suggests, “ The attachment of those northern parts to
popery seems as hkely as any other.” The reason for the
omission of Durham was doubtless that the Bishoprick
had not wholly lost the character of a separate principality.
It was under Charles the Second that Durham city and

%’county, as well as Newark, first sent members to Parla-
..ment. Durham was enfranchised by Act of Parhament, as
Chester city and county—hitherte kept distinct as being a
Palatinate--were by 34 & 35 Hen. VIIL c. 13. (Revised
Statutes, i 522) Newark was enfranchised by a Royal

%
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Charter, the last case of that kind of exercise of the pre-
rogative. Hallam, 1. 204.

(67, p. 108.) I do not know what was the exact state of Old
Sarum 1n 1265 or 1n 1295 ; but earlier 1n the thirteenth century
it was still the chief dwelling-place both of the Earl and of
the Bishop. But in the reign of Edward the Third 1t had so
gieatly decayed that the stones of the Cathedral were used
for the completion of the new one which had arsen 1n
the plain.

(68, p. 108) On the relations between Queen Elizabeth
and her Parhaments, and especially for the bold bearing of
the two Wentworths, Peter and Paul, see the fifth chapter
of Hallam’s Constitutional History, largely grounded on
the Journals of Sir Simonds D’Ewes. The frontispiece to
D’Ewes’ book (London, 1682) gives a hively pictmie of a
Parliament of those days.

(69, p. 109.) On the relations between the Crown and the
House of Commons under James the Fnst, see the sixth
chapter of Hallam’s Constitutional History, and the fifth
chapter of Gardner’s History of England from 16¢c3 10 1616.

et
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CHAPTER 11L

(r, p 115) This was the famous motion made by Sir
Robert Peel against the Ministry of Lord Melbourne, and
carried by a majority of one, June 4, 1841. See May’s
Constitutional History, i. 158. Irving’s Annals of our Times,
g6.

+ {2, p. 116) This of course leaves to the Ministry the power
- of appealing to the country by a dissolution of Parhament,
but, 1f the new Parliament also declares agamnst them, 1t 1s

plain that they have nothing to do but to resign office. In
* the case of 1841 Lord Melbourne dissolved Parhament, and,
* on the meeting of the new Parliament, an amendment to the
address was carried by a majority of ninety-one, August 28,
1841. The Ministry therefore resigned.

-

(3, p. 119) This is well set forth by Sir John Fortescue,
i De Laudibus Legum Anglize, cap. 36 : “ Neque Rex 1bidem,
per se aut ministros suos, tallegia, subsidia, aut quaevis onera
iala, mmpomt legus suis, aut leges eorum mutat, vel novas
: condit, sine concessione vel assensu totius regni sui in parha-
Y mento suo expresso.”

e S———

(4, p. 119) How very recent the establishment of these
principles is will be seen by anyone who studies the history
of the reign of George the Third 1n the work of Sir T. E

Y May. Mr. Pitt, as 1s well known, kept office in defiance of
" repeated votes of the House of Commons, and at last, by 2
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dissolution at a well-chosen moment, showed that the country

was on his side. Such conduct would not be deemed consti- *

tutional now, but the wide difference between the constitution
4

of the House of Commons then and now should be borne in .
mind.

(5, p 119) Though the command of the Sovereign would
be no excuse for any illegal act, and though the advisers of
any illegal act are themselves responsible for it, yet there
would seem to be no way provided for pumshmw an 1llegal
act done by the Sovei€igh in his Owil person. The Sovereign
may therefore be said to  be personally rresponsible,

(6, p. 121.) See Macaulay, wv. 435. It should not be for-
gotten that writers ke Blackstone and De Lolme say nothmg?l
about the Cabinet. Serjeant Stephen supplies the ormsszon/,

11, 447.

(7,p 121) The lowly outward position of the really ruling
assembfy comes out in some degiee at the opening of every
session of Parhament. But 1t 1s far more marked in the
grotesque, and probably antiquated, ceremonies of a Con-
ferenmgvo Hopses. This comes out most curiously

s S

of all in the Conference between the two Houses of the
Convention 1n 1688. See Macaulay, 11. 660

(8, p. 122.) See Note 56, Chapter n
(9, p. 123) See Macaulay, 1v. 437.

(10, p 124.) “Mmsters” or “Mimstry” were_the words
always used at the time of the Reform Bill in 1831-1832. It
would be curious to trace at what time the present mode of
speech came nto vogue, either in parhamentary debates or in
common speech,

Another still later change marks a step toward the

P2
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f1ccognition of the Cabinet. Ithaslong been held that a Secre-

( tary of State must always accompany the Soveieign cvery-

t,where. ITtisnow beginning to be held that any member of the
Cabinet will do as well as a Sceictary of Statc. But if_any
member of the Cabinet, why not any Piivy Councrllor?

(tr.p. 126) In Februaty 1854 Mi. Cayley moved for a
“ Sclect_Comnuttee to_consider the duties_of the Member
leadmng the Govcmmcnt business_in this_ Housc,,and,.ihc
evpediency of attaching office and salary theicto” The
motion was withdrawn, after being opposed by Sir Charles
Wood (now Viscount Halifaa), M: ‘Walpole, and Lord John
Russell (now Eail Russell). Sn Chatles Wood described
the post of Leader of the House as “an office that does not
exist, and the duties of which cannom dchned "M,

Walpole spoke of 1t as a posntlon,t_qtally unLnown to_the
constitution of the country.” Yet I presume that cver ybod)
practically knew that Loid John Russell was Leader of the
House, though assuiedly no one could have given a legal
definition of lus position. A discussion then followed between
M1, Walpole and Loid John Russell on the nature of munis-
teuial 1esponsibulity.  Mi, Walpole said that “members were
apt to talk gravely of minsterial 1esponsibility , but responsi-
bility "there 1s none, except by wirtue of the office that a
Minister holds, ot possibly by the fact of his being a Puvy
Councillon. A Minister 1s 1csponsﬂ)le for the acts done by
him; a Puvy Councillor for advice given by Inm in that
capacity. Until the reign of Chailes the Second, Privy
Councillots always signed the advice they gave; and to thus
" day the Cabinet 1s not a body 1ecognized by law. Asa Privy
Councillor, a peison 1s under hittle o1 no 1csponsibility for the
acts advised by him, on account of the difficulty of proof”
Lord John Russell “asked the Hopse to pause before it gave
assent to the constitutional &,\cnincs laid down by Mr,
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Walpole. He unduly restricted the responsibility of Mini-
sters.” . . . . “1 hold,” continued Lord John, “that it 1s not
really for the business the Mimster transacts in performing
the particular duties of Ins office, but 1t 1s for any advice
which he'has given, and which he may be proved, before a
Commuttee of this House, or at the bar of the House of Lords,
to have given, that he 1s responsible, and for which he suffers
the penalues that may ensue from impeachment.”

1t 1s plain that both Mr. Walpole and Lord Russell were
here speaking of real legal responsibility, such responsibility
as may be enforced by impeachment or other legal process,
not of the vaguer kind of responsibility which is commonly
meant when we speak of Mimsters being “responsible to the
House of Commons.” This last is enforced, not by legal
process, but by such motions as that of Sir Robert Peel
m 1841, or that of the Marquess of Hartington in June
1839

I have made my extracts from the Spectator newspaper
of February 11, 1354.

(12, p 127.) We read (Anglia Sacra, i. 335) of Athelric,
Bishop of the South-Saxons at the time of the Conquest, as
“virantiquissimus et legum terra sapientissimus.” So Adelelm,
the first Norman Abbot of Abingdon, found much benefit
from the legal knowledge of certain of his English monks
(Chronicon Monastern de Abingdon, 1. 2), “quibus tanta
secularium facundia et prateritorum memoria eventorum
merat, ut czeter: circumquaque facile eorum sententiam ratam
fuisse, quam edicerent, approbarent.” The writer adds, “Sed
et ali plures de Anglis causidici per id tempus 1n abbatia ista
habebantur quorum collatiom nemo sapiens refragabatur.”
But knowledge of the law was not an exclusively clerical
accomplishment ; for among the grounds for the election of
King Harold humself, we find (de Inventione Sanctz Crucis
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Walthamensts, p. 25, Stubbs) that one was “quia non erat
eo prudentior 1n terra, armis strenuus magis, legum terre
sagacior” See Norman Conquest, it 538, v. 366, 478 The
professional lawyers seem first to show themselves i the
jidays of Randolf Flambard, and they were then largely, if
{tnot wholly, clerks. “Nullus clericus mis1 causidicus,” says
William of Malmesbury, 1v. 314.

(13, p. 129) On the growth of the lawyers’ theory of the
royal prerogative, and its utter Jack of hstorical standing-
ground, I must referonce for all to Allen’s Inquiry into the
Rise and Growth of the Royal Prerogative in England

(14, p 131.) See Norman Conquest, 11. 330.

(15, p. 133.) The history of this memorable revolution will
be found 1n Lingard, m. 392—405, and the legal points are
brought out by Hallam, Middle Ages, n 214. He remarks
that “In this revolution of 1399 there was as remarkable

an attention shown to the formahtles of the constitution, allow-
ance ice made for the men and the tlmes, as in that of 1688”;
and, speaking of the device by which™ the same Parhament
was brought together again, he adds, “In this contrivance,
more than 1n all the rest, we may trace the hand of lawyers”
The official version entered on the rolls of Parliament by
command of Henry will be found in Walsingham, n 234—
238. Some care seems to be used to avoid using the name
of Parliament in the account of the actual proceedings. It
is said just before, “Rex perductus est Londomas, conser-
vandus in Turr usque ad Parliamentum proximo celebran-
dum” And the writs are said to have been sent “ad personas
regni qut de jure debeant interesse Parliamento” But when
they have come together (“‘quibus convenientibus”), care seetus
to be taken to give the Assembly no particular name, til,
n the Act of Richard’s deposition, the actors are described




111} NOTES. 215

as “pares et proceres regni Anglize spirituales et temporales,
et ejus regni communitates, omnes status ejusdem regni
repreesentantes 37 and mn the Act of Henmiy’s election they
are described as “domini tam spirituales quam temporales,
et omnes regnt status.” In the Act of deposition Richaid's
resignation of the Ciown is recorded, as well as lus par-
ticular crimes and his geneial unfitness to wear it, all which
are classed together as reasons for his deposition. The
actual foumula of deposition runs thus :—* propter praemissa,
et eorum preztexty, ab omni dlffmtate et honore regis, s¢
quid dignitalis el honoris ]zz{;lfggz_‘gm 172 ¢0 remansersd, melito
deponendum pronunciamus, decermmus, et declaramus ; et
etiam s;mili cautela d dep‘ommus v They then declare the
throne to be vacant (*‘ut constabat de pramissis, et eoium
occasione, regnum Anglize, cum pertinentiis sws, vacare”),
Henry then makes his challenge, setting forth that strange
misture of titles which 1s commented on 1 most narratives
of the event, and the Estates, without saying which of
Henry’s aiguments they accept, grant the kingdom to him
(“ concesserunt unammiter ut Dux prafatus super eos reg-
naret”). A more distinct case of deposition and election can
hardly be found ; only in the words which I have put n jtalics
there seems a sort of anviety to complete, by the act of depo-
siuon, any possible defect in Richard’s doubtless upwilling
abdication,

The French narrative by a partisan of Richard (Lystore
de la Traison et Mort du Roy Richait Dengleterre, p. 68)
gives, 1n some respects, a different account. The Assembly
1s called a Parhiament, and the Duke of Lancaster 1s made to
seat mumself on the throne at once. Then Sir Thomas Percy
“cna ¢ Veez Henry de Lenclastre Roy Dengleterre’ Adonc
crierent tous les seigneurs prelaz et e commun de Londres,
Ouy Ouy nous voulons que Henry duc de Lencastre soit
nostre Roy et nul autte,” For “le commun de Londies?
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theie are other readings, “le commun,” “le commun
Dangletenic et de Londres,” and “tout le commun et con-
seil de Londres.”

(16, p. 133 ) It should be remembered that Charles the

First was not deposed, but was exccuted being King, He

. was called King both in the indictment at his trial and in the
; warrant for his bcheading.

(17,p. 134.) Monk raised this point in 1660, See Lingard,
v 607.

(18, p. 134.) Lingard (wiii. 612) remarks that at this par
ticular moment “there was no court to influence, no interfer-
ence of the military to control the clections” The Canvention

" may therefore be supposed to have been more freely elected
vthan most Parliaments,

(19, p 134.) The Long Parliament had dissolved itself, and
had decreed the election of its successor. By the Act 13
Charles 1I. (Revised Statutes, 1. 733) the Long Parhament
15 “declared and adjudged to be_fully dissolved and deter-
mined ;” but 1t is not said when 1t was dissolved and deter-
mined. See also Lingard, ix. §; Hallam’s Constitutional
History, 1. 21, where the whole matter 1s discussed, and 1t
is remarked that ¢the next Parhament never gave therr
predecessors any other name 1n the Journals than ‘the late
assembly.”

(20, p. 134.) See Norman Conquest, i. 365, 366.

{21, p 135.) See the discussion on the famous vote of the
Convention Parliament in Hallam, Constituttonal Haistory,
n 260—263 ; Macaulay, i1. 623 Hallam remarks that *‘the
word ‘forfeiture’_might better_have_answered this .purpose
than ‘abdication’ or ‘desertion,’” and he adds, * they pro-
ceeded not by the stated rules of the LEnghish government, hut
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by the geneial rights'of mankind. They looked not so much
to Magna Charta as the original compact of socxety, and
rejected Coke and Hale for Hooker and Harrington.” My
position 1s that there is no need to go to what Hallam calls
“ higher constitutional laws” for the justification of the doings
of the Convention, but that they were fully justified by the
precedents of Enghsh history from the eighth century to
the fourteenth. *

The Scottish Estates, it should be remembered, did not
shrink from using the word “ forfeited.” Macaulay, 1i1. 285.

(22, p. 135 ) See the Act 1 Wilham and Mary “for remov-
ing and preventing all Questions and Disputes_concerning
the Assembling and Sitting of this Present Parliament”
(Rmed Statutes, i1. 1). It decrees “That the Lords Spirit-
ual and Temporal, and Commons convened at Westminster
the two and twentieth day of January,n the year of our Lord
one thousand six hundred eighty-eight, and there sitting on
the thirteenth day of February following, are the two Houses
of Parhament, and so shall be and are hereby declared
enacted and adjudged to be to all intents, constructions, and
purposes whatsoever, notwithstanding any fault of wnt or
writs of summons, or any defect of form or default whatso-|
ever, as if they had been summoned according to the usual:
form.” The whole history of the question 1s given in Mac-
aulay, m 27—31. The whole matter is summed up 1n the
words (ni. 27), “It was answered_that the royal writ was
mele matter of formz and that t to expose the substance of our
laws and hiberties_to serious hazard for the sake of a form
\vauld_be.iheerQm‘senseless superstition. Wherever the
Sovereign, the Peers spiritual and temporal, and the Repre-
sentatives freely chosen by the constituent bodies of the realm {
were met together, there was the essence of a Parliament ”{|
In earlier times it might perhaps have béen held that there
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"might be the essence of a Parhament cven without the
: Sovereign.

(23, p- 136.) Macaulay, iv. 535. “A paper had been cir-
culated, in which the logic of a small sharp petufogger was
cmployed to prove that writs, 1ssued in the joint names of

} William and Mary, ceased to be of force as soon as Willlam
%reigned alone. But tlus paltry cavil had completely failed.
: It had not even been mentioned 1n the Lower House, and
t had been mentioned in the Upper only to be contemptuously

overruled,” From my point of view the cavilis certainly paltry,
but 1t 1s hard to sce that 1t 1s more paitry than the others,

(24, p. 138) This 1s by the Acts_7 and 8§ Will IIL c. & 155
6 Anne, c. 7 : and 39 Geo 11l c. 127 See Stcphcns Com-
mentaries, 11. 380 Blackstone's reasoning runs thus  “This
dissolution formerly happened immediately upon the death of
the reigning sovereign ; for he being considered in law as
the head of the parhament (caput principium, et finis), that
,faithng, the whole body was held to be extinct. But the
fcallmg a new parhament immediately on the inauguration
Lof the successor being found inconver:cnt, and dangers being
{apprehended from having no parhiament 1a being, 1n case of

ia disputed succession 1t was enacted,” etc. By the Refoim
QA(.C of 1867 the whole tradition of the lawyers was swept
away,

(25, p 139) I have said something on this head in Noiman
Conquest, 1 94, but the whole thing should be studied in
Allen’s great section on the Tenure of Landed Property;

q3Royal Prerogative, 125—155. Itis to Allen that the honour
Ebelongs of showing what dookland and folkland really were

(26, p 139) I have given a few examples in Norman Con-

quest, 1. 589. Endless examples will be found in Kemble's
Codex Diplomaticus
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(27, p. 140) See the complants on this head as late as the
time of William the Third, in Macaulay, v. 646. On the
Acts by which the power of the Crown n this matter 1s
restraned, see Stephen’s Commentaries, i 520. See also l
May’s Constitutional History, i. 229.

(28, p 140) See May, 1. 234—243.

(29, p 141) This 1s discussed 1n full by Allen, Roval Pre-
rogative, 143—145. The great example 1s the will of King
Zlfied. See Codex Diplomaticus, 1. 112, v, 127.

(30, p. 143 ) See May, i. 249; Allen, 154—155, who
remarks : “ By a singular revolution of policy there was a
recurrence in the late reign to the ancient policy of the
Anglo-Saxons. The crown lands were virtually restored to{

the public, while the King obtamned the night of acquuing 2

landed property by purchase, and of bequeathing it by will
like a private person.”

(31, p. 144.) Edward the First was the eaihest King whose
reign _is dated fiom a time cailier than lis coronation, Hé
was out of the kingdom at his father’s death, and tis right
was acknowledged without opposition. But even 1n this case
there was an interregnum  The regnal years of Edward the
Tirst are not reckoned from the day of his father’s death, but
from the day of his funeral, when Edward was acknowledged
King, and when the pielates and nobles swore allegiance to
him. See the account in the Worcester Annals, Annales
Monasticy, 1v. 462, and the documents n Rymer, 1 part i,
497. See also the remarks of Allen, 46, 47. The doctrine
that there can be no interregnum seems to have been put
into shape to plcase James _the First, and 1t was of coursc
altogether upset by the great vote of 1658, Now of coursc
there 1s no nterregnum ; not mndeed fiom any mysterious
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“prerogative of the Crown, but simply because the Act of
. Settlement has entailed the Crown in a particular way.

(32, p- 144.) On this sec Norman Conquest, i. 107, 263, 625.
Sce the same question discussed in quite another part of the
world in Herodotus, vii. 3.

(33, p- 146.) The helpless way in which Blackstone himself
wrote was perhaps pardonable in the dark times in which he
Iived. Butt is really too bad when lawyer after lawyer, n
successive editions, gives again to the world the astounding
rubbish which in Blackstone’s day passed for early consti-
tutional history. In Kerr’s edition of Blackstone, published
m 1857, vol. i. p. 180, I find repeated, without alteration or
comment, the monstrous assertion of Blackstone : “1 believe
there 1s no nstance wherein the Crown of England has ever
been asserted to be electwe, except by the regicides at the in-
famous and unparallelcd trial of King Charles 1.” And in
Serjeant Stephen’s Commentaries (1853), which are not a
mere edition of Blackstone, but “ New Commentaries partly
founded on Blackstone,” the same words are found 1n vol. 1.
P. 403, only leaving out the epithet ‘““unparalleled,” which
might with tiuth have been allowed to stay. In another
place (v. 481-2) we read how “‘after the Saxon govern-

yment was firmly establhished in this island” came “the
§subd1v1sxon of the kingdom into a heptarchy, consisting of
i‘seven independent kingdoms, peopled and governed by
different clans and colomes” It seems then that in 1837
there were learned gentlemen who believed in a kingdom
subdivided into a heptaichy. But when, in the neat page,
*Blackstone tells us how Zlfred set about “ to new-model the
constitution, to rebuild 1t on a plan that should endure for
%ages,” and goes on 1 the usual style to attribute every-
thing whatever to /Alfred personally, this seems to have been
too much, and the editor g.ves an extract from Kemble by
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way of coricction. One wonders that, 1f he had read Kemble
at all, he had not learned a little moie fiom him. It is.
amusing agan when Blackstone tells us (i. 186, Kerr),
“From_Egbert_to the death of Edmund Ironside, a period
of above two hundred years, the Crown descended regularly
through a succession of fifteen princes, without any deviation
or interruption . save only”’—all the cases where it did not
descend 1iegulaily according to Blackstone’s notions of
regularity, But 1t 1s almost more amusing when’ Serjeant
Stephen (u. 410) throws Blackstone’s exceptions, which are
at Jeast historical facts, into a note, and gives us instead as
his own exceptions, the statement, very doubtful and, if true,
utterly irrelevant, that Athelstan and Eadmund’ Ironside
were illezitimate (see Norman Conquest, 1. 669—673). We
of course get the usual talk about the usurpations of Harold,
Stephen, John, and Henry the Fourth, and about the nghts
of mm For the former we get
a quotation from Matthew Paris, to whom 1t would have been
more to the purpose to go for the great speech of Archbishop
Hubert. The comments on the succession of John (1. 189,
Kerr) are singularly amusing, but too long to quote.

One pomnt however must be mentioned. To prove the
strictly hereditary nature of the succession, Blackstone
(1. 189, Kerr) quotes the Statute of 25 Edward III, “that the
law of the Crown of England is, and always hath beén, that
the children of the King of England, whether born in Eng-
land or elsewhere, ought_ to bear the inheritance after the
death of their ancestors.” We are bound to suppose that
these learned lawyers had 1ead through the statute which they
quoted ; but it 15 wonderful that they did not see that 1t had
nothing whatever to do with fixing the hereditary succession

of the Crown, The origmal test (Revised Statutes, i. 1706)
runs thus ;—

£
La ler de 1a Corone Dengleterre est, et ad este touz jours



222 NOTES [caap.

. ticle, que les enfantz des Rois Dengleterre, guen part gils

1
:

sowent neez en Engleterve on aillors, sont ables et deivent
porter heiitage, apres la mort lour auncestors ”

The object of the statute 15 something quite difierent from
what any one would think from Blackstone’s way of quoting
it. The emphatic words are those which are put mn italics.
The object of the statute is to make the King’s children and

! others born of English parents beyond sea capable of in-
b henting in England.  As far as the succession to the Crown
" 1s concerned, its effect 15 simply to puta child of the King

& -

born out of the realm on a level with his brother born in the
realm ; that 1s, in the view of our older Law, to gme both
alike the preference due to an /Etheling,

(34, p 147) It 1s as well to esplain this, because most
rpeople seem to think that a man becomes a Bishop by virtue
of recewving a private letter from the First Lord of the Trea-
sury. We constantly see a man spoken of as Bishop of such
a see, and s works advertised as such, beforc a single
ecclesiastical or legal step has been taken to make him so.

(35, p 147 ) See Norman Conquest, 1ii 44, 623.

(36, p 148) The succession of a grandson, which first took
place in England in the case of Richard_the Second, marks
a distinct.stage in the growth of the doctrine of hereditary
night. It nvolves the doctrme of representation, which 1s a
very subtle and techmcal one, and 1s not nearly so obvious or
so likely to occur in an early state of society as the doctrine
of nearness of kin. No opposition was made to the acces-
gsxon of Richard the Second, but there seems to have been a
i strong notion 1 men’s minds that John of Gaunt sought to
Edlsplace his nephew In earlier times, as the eldest and

most eminent of the surviving sons of Edward the Third,
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John would probably have been elected without any thought
of the clamms of young Richard.

(37, p 148.) In Yorlkist official language the three Lancas-
trian Kings were usurpers, and Duke Richard was de jure,
though not de facto, King. Henry the Sixth is, n the Act of
1461, “ Henry Usurpour, late called King Henry, the sixt.”
The claim of the House of York was thiough an mtricate
female descent from Lionel Duke of Clarence, a son of
Edward the Third older than John of Gaunt. A claim so

purely technical had never been set forth before in England,

though the crown of England had once been claimed on yet
more subtle grounds by Lewis the son of Philip Augustus,
his character of husband of Blanche of Castile. See the
pleading of his ambassadors before Innocent IIL in Rogei
of Wendover, ni. 371. But we may be quite sure that such
a claim would not have been thought to have much weight,
if Duke Richard had not been, by anothet branch, descended
from Edward the Third in the male line, and if he had not

moreover been the ablest and most popular nobleman 1n the
country.

(38, p. 149 ) A prospective election before the vacancy of
course hindered any interregnum. In this case the formula
“Le Rovestmort ; vive le Roi,” was perfectly true. The new
King was alieady chosen and crowned, and he had nothing
to do but to go on reigning singly instead of in paitnership
with his father, just as William went on reigming alone after
the death of Mary. In Germany this took place whenever
a ‘ng of the Romans was chosen in the lifetime of the
reigning Emperor. In France, under the early Kings of
the Pansian dynasty, the practice was specially common, and
the fact that there seldom or never was an interregnum
dOl}bﬂess helped much to make the French Crown become,
as it did, the most strictly hereditary crown in Christendom 4

Al



224 NOTES. [cHAP,

In England, the only distinct case of a coronation of a son
during the hfetime of his father was that of Henry the son
of Henry the Second, known as the younvex King, and some-
[times as "Henry the Third. In earlier times we get some-
thmg like 1t in the settlement of the Crown by Athelwulf,
with the consent of his Witan (see Old-Enghsh History,
105, 106), but 1t does not seem clear whether there was n
this case any actual coronation during the father’s hfetime.
If there was not, this would be the case most hke that of
Duke Richard The compromise placed the Duke in the
tsame position as if he had been Prince of Wales, or rather in
fa better position, for 1t might be held to shut out the need of
reven a formal election on the King’s dedth.

(39, p- 149.) See note 59 on Chapter I1.
(40, p. 150) See Norman Conquest, 1 623.

(41, p. 150.) See Hallam’s Constitutional History, i. 8. It
1s to be noticed that the settlement enacts that  the inhent-
ance of the Ciown, &c., should 1emain 1 Henry the Seventh
and the heirs of his body for ever, and in none other.” This
would seem to bar a great number -of contingent claims 1n
various descendants of earlier Kings As it happens, this
Act has been hiterally carried out, for every later Sovereign
of England has been a descendant of the body of Henry the
Seventh.

(42, p. 151.) The will of Henry the Eighth 1s fully discussed
by Hallam, 1. 34, 288, 294 ; Lingard, vi. 213 The1e are two
Acts of Henry’s reign bearing on the matter. In the earlier

y one, 28 Henry VIII. c. 7, the Crown 1s entailed on the King’s
sons by Jane Seymour or any other wife ; then on the King’s
legmmate daughters, no names be1n0' mentxoned the Act
then goes on to say, “your Highnes shall have full and
plenar power and auctorite to geve despose appoynte assigne

-
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declare and lymytt by your letters patentes under your great
seale or ells by your laste Will made 1n wrytynge and signed
with your moste giacious hande, at your onely pleasure from
tyme to tyme herafter, the imperiall Crowne of this Realme
and all other the premisses thereunto belongyng, to be re-
mayne succede and come after your decease and for lack of
lawfull heires of your body to be procreated and begoten as
is afore lymytted by this Acte, to such person or persones in
possession and remaynder as shall please your Highnes and
according to such estate and after such maner forme facion
ordre and condicion as shalbe expressed declared named and
lymitted in your said letters patentes or by your said laste
will.” The later Act, 35 Henry V VIII C. I, puts, Henry s two
rerfiarkable 1 way. “The Acts declanncr _therr 111 egitimacy are
not repealed, nor is the legmmacy of either of them in any
.way asserted ; 1n fact 1t is rather denied when the preamble
rehearses that “ The king’s Majesty hath only 1ssue of his

P

body lawfully becotfé’r‘f betwixt huis Highniess and s said late
WWH jane the noble and excellent Prince Edward.”
Thé Act then goes on to, enact that, although the King had .
been enabled to “dispose” the Ciown “to any person or
persons of such estate theremn as should please his Highness
to limit and appoint,” yet that, in failure of heirs of the body
of either the King or his son, “the said imperial Crown and
all other the premises shall be to the Lady Mary the King’s
Highness daughter, and to the hexrs of the body_,of the same
Lady Mary lawfully begotten, ‘with such conditions as by his
Highness shall be hmited by his letters patents under his
gieat seal, or by his Majesty’s last will in writing signed with
his gracious hand.” Failing Mary and her issue, the same
conditional entail is extended to Elizabeth and her issue,
The power of creating a remainder after the issue of Elza’
beth of course remained with Henry, and he exercised it in

Q
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favour of the 1ssue of lis younger sister, Mary., Mary and
Elizabeth therefore really rexgned not by virtue of any royal
descent, but t by virtue of a “particular entail by which the
Crown was settled on the _King’s 1llegitimate daughters, as
1t mlght “have been Seftled on a perfect stranger. It was
an attempt on the part of Edward the Sixth to do without
parliamentary authority what lus father had done by parlia-
mentary authority which led to the momentary occupation of
the throne by Lady Jane Grey. Mary, on her accession,
raked up the whole story “of her mother’s marriage and
divorce, and the Act of the first year of her reign recognized
her as inheriting by legitimate succession. The Act passed
on the accession of Elizabeth, 1 Eliz. ¢, 3, 1s much vaguer.
It enacts “that your majestie our sayd Sovereigne Ladye ys
_and in verye dede and of most meere right ought to bee by
'» the Lawes of God and the Lawes and Statutes of this Realme
" our most nghtfull and lawfull Sovereigne liege Ladie and
Quene, and that your Highness ys rightlye lynyallye and
'lawfully discended and come of the bloodd royall of this
i.Realme of Englande in and to whose princely person and
theires of your bodye lawfully to bee begotten after youe
, without all doubte ambiguitee scruple or question the imperiall
*and Royall estate place crowne and digmtie of this Reallme
withe all honnours stiles titles dignities Regahties Junisdiccons
and preheminences to the same nowe belonging & apperteyn-
ing arre & shalbee most fully nightfully really & entierly
mmvested & 1incorporated united & annexed as nghtfully
& lawfully to all intentes construccons & purposes as the
same were in the said late Henrye theight or in the late
King Edwarde the Syxte your Highness Brother, or in the
late Quen Marye your Highnes syster at anye tyme since
thacte of parliament made m the xxxvth yere of the reigne

of your said most noble father king Henrye theight”
It should be remembered that Sir Thomas More, though

e~
~5
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he refused to swear to _the preamble of the oath prescnbed
by the Act of f Supremacy, was ready to swear to the order of
succession which ¢ entgu}g@}he Crown on the 1ssue of Anne
Boleyn. On s principles ‘the issue of Anne Boleyn would
be illegitimate ; but he rightly held that Parliament could?
settle the Crown upon anybody, on an illegitimate child of:
the King or on an utter stranger ; to the succession therefore
he had no objection to swear. o
For a parallel to the extraordinary power thus granted to
Henry we have to go back to the days of Athelwulf,

(43, p- 151.) The position of the daughters of Henry the
Eighth was of course practically affected by the fact that
each was the child of a mother who was acknowledged as a
lawful wife at the time of her daughter’s birth. There was
manifest harshness i ranking children so born with ordinary
illegitimate children; but m strictness of law, as Henry
married Anne Boleyn while Katharine of Aragon was ahve,
the daughter of Katharme and the daughter of Anne could
not both be legitimate. The question was, which marnage
was Jawful. It should also be remembered that the marriage of |
Anne Boleyn was declared void, and her daughter declared }
illegitimate, on grounds—whatever they were—which had }
nothing to do with the earlier question of the marriage and i
divorce of Katharine, '

(44, p. 152.) See Hallam, i. 129; Lingard, vi. 239, 243.
The Act 13 Elizabeth, ¢, 1, declares 1t to be treason “ yf any
person ; shall in any wyse holde and affyrme_or mayntayne
that “the Common Lawes of thxs _Realme not altred by
Parlfifnment ought not to dyrecte the Ryght of the crowné of
England,. or that our said sovrayne Ladye Ehzabeth the
Quenes Majesue that T nowe is, with and by the aucthontye of
the Parlyamént of- Enclande is not able to make_ Lawes and

o ey e iy
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Statutes of suffycyent force and valyditic to lymit and bynd
the Crowne of this Realme, and the Descent Lymitacion In-
hentaunce and Government thereof.” The hke 1s the crime
of “whosoever shall hereafter duryng the Lyef of our said
‘Soveraigne Ladye, by any Booke or Worke prynted or
“written, dyrectly and expresly declare and affyrme at any
-tyme before the same be by Acte of Parlyament of this
{Realme established and affyrmed, that any one particular
person whosover it be, is or ought to be the ryght Heire and
Successor to the Queenes Majeste that nowe 1s (whome God
‘longe preserve) eacept the same be the naturall yssue ef her
Majesties bodye.”
This statute may possibly be taken as setting aside the
claims of the House of Suffolk : but, if so, 1t sets aside the
claims of the House of Stewart along with them.

(45, p. 152.) James’s nght was ‘acknowledged by, his_own
mn an 1rrccru1ar r way had been. It s_};éuld be m'u'l\cd however
that he wasrgrgwmd “before he was acknowled"ed The Act
1 Jac. L c. 1, declares that” “immediafélie upon the Disso-
lution and Decease of Elizabeth late Queene of England, the
Imperiall Crowne of the Realme of England, and of all the
Kingdomes Dominrons and Rights belonging to the same,
_d1d by inherent Buthright and lawfull undoubted Succession,
"descend and come to your moste excellent Majestie, as beinge

. hineallie justly and lawfullie neat and sole Heire of the Blood
f ,Royall of this Realme as 1s aforesaid ¥ It 1s worth noticing
! that in this Act we get the following definition of Parliament;

\ “this Ingh Court of Parhament, where all the whole body_of
the Realm and ‘every partlcular member tl;é;gof either 1n
erson or by Representatxon (upon therr own free electxons),

re b??ﬁe Laws "of “this_. Realm deemed to_be personally

p\rient ?



111.] NOTES, 229

(46, p 152) The fact that James the First, a King who
came in by no title whatever but what was given him by an
Act of Parliament passed after hmthon,\xggﬂg,_acknow—
ledged without the famtest opposition, is one of the most

R

remarkable things in our history. Hallam (. 294) remaiks
that “there is much reason to believe that the consciousness
of this defect 1n _his parliamentary title put James on magni-
fying, still 1 more than from his natural temper he was prone
to do, the mherent nuhts of primogenitory succession, as
something mdefeasxble by the legislature ; a doctrme which,

however 1t mlght suit the schools of divinity, was in dxamet-
rical opposition to our statutes.” Certainly no opposition can
be more strongly marked than that between the language of
James’s own Parhament and the words quoted above from 13
Eliz c.1. But 5ee the remarks of Hallam a few pages before
(1. 288) on the kind of tacit election by which 1t might be
said that James reigned. “What renders it absurd to call
him and his children usmpers? He had that which the
flatterers of s family most affected to disdam—the will of
the/people ; not certainly expressed in regular suffrage or
declared election, but unanimously and voluntanly ratifying
that which 1n itself could surely give no night, the determm-
nation of the late Queen’s Council to proclaim his accession !
to the throne.,””

e

(47, p. 152.) See the letters sent tmoughout England by
the revolted Barons 1n 1215, just before the sigming of the
Great Charter. The King’s partizans are exhorted “ regem
perjurum ac baronibus rebellen: relinquentes simul cum eis}

pro hibertatibus et pace 1egni immobiles starent et efficacitur {
deceitarent ”

(48, p. 153.) Whitelocke’s Memorials, 367  “The heads of
the charge against the King were published by leave, 1n this
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form : That Charles Stuart, being admitted King of England,
& therein trusted with a limited power, to govern by, &
according to the Laws of the Land, & not otherwise, &
by his trust being obhged, as also by lis Oath, & office to
use the power commutted to him, for the good & bencfit of
the people, & for the preservation of their Rights and
Privileges,” etc.

At an earher stage (365) the President had told the King
that the Court “sat here by the Authority of the Commons
of England : & all your predecessours, & you are responsible
to them.,” The King answered “I deny-that, shew me onc
Precedent.” The President, instead of quoting the precedents
which were at least phusxble, told the prisoner, that_he was
not | to mterrupt ‘the Court. Earher still the King had ob_]cctcd
to the authonity of the Court that “he saw no Lords there
which should make a Parliament, including the Km &
urged that ‘the Kingdom of England was hcrcdltary & not
successive” The strong pomt of Charles’s argument un-
doubtedly was the want of concurrence on the part of the
Lords Both Houses of Parhament had agreed i the
proceedings against Edward the Sccond and Richard the
. Second.

It 1s a small pomt, but 1t is well to notice that the descrip-
tion of the King as Charles Stewart was perfectly accurate
Charles, the son of James, the son of Henry Stewart Lord
Darnley, really had a surname, though it mught not be
according to Court etiquette to call him by it. The helpless
French imitators 1n 1793 summoned their King by.the_name
of “Lows Capet,” as if _C Chiarles had been _summoned by
the name of « * Unmigady,” “Bastard » o« Lackland 7 ¢ Long-
shanks,” or any other nickname of an eariter King and
forefather

I believe that many people fancy that Guelph or Welf 1s a
surname of the present, or rather late, royal family.
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(49, p. 154) The Act 1 Wilham and Mary (Revised Sta-
tutes, 11. 11) entailed the Crown ¢ after their deceases,” “to
the heires of the body of the said princesse & for default of
such 1ssue to the Princesse Anne of Denmarke & _the henes
of her body & for default_ of such issue to the heires of, the
body of the said Prmce of Orange” It was only after the
death of “the most hopeful Prince William Duke of Glouces-

r” that the Crown was settled (12 and 13 Will IIL c. 2;
Revxsed Statutes, 1. 94) on “the most_excellent Princess
Sophia_Electress and Dutchess. Dowacrer of Hannover
daughter of of the.: most excellent Princess I:hzabeth late Queen
of Bohenna, daughter of our late sovereign lord. ng -James
the Flrstuefﬁilnpdpy memory,” “and the heus of her body
belng protestants ”

(50, p. 155.) We hardly need assurance of the fact, but if
1t were needed, something like an assurance to that effect was
given by an official member of the House during the session
of 1872, Atall events we read mn Sir T. E May (u. 83)
“The mcreased power of the' House of Commons, under an }
mmproved representation, has been patent and indisputable, ;
Responsible to the people, 1t has, at the same time, wielded i
the people’s strength, No longer subservient to the crown, '
the ministeis, and the pecrage, 1t has bécorhe the, predommant
authonty mn the state.” But the following strange remark
follows : #But 1t 15 characteristic of the British constitution,
and @ proof of uls freedom from the spurit of democracy, that
the mor¢ dominant the power of the House_of Commons,—
the «reatcr “has been 1ts respect for the law, and the more

carefully have its acts been restiained within the proper hmits
of 1ts own junisdiction ”

& Onponparia, Tavra 7 dvacyerd;
Has Mr. Grote Iived and written so utterly in vain that a
writer widely indeed removed from the vulgar herd of
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according to the laws. In the end the kingdom changedq
mto a Federal Republic. See History of Federal Govern-
ment, i, I51.

(52, p. 157 ) It is simply frivolous in the piesent state of

o s e

England to discuss the ¢ comparatlve merlts of commonwealths

B

and “cons 1tuthna1 monarchles with” any practlcal ob]ect
of the people, but it has some distinct advantaﬂes over
republican forms of government, just as republlcan forms of
government have some advantages over it. It may be doubted
, ye Qe a e ee Uk
whether the people have not a more real control over the
Executive, when the House of Commons, or, in the Jast resort,
PP
the people itself 1n the polling-booths (as m 1868 and 1874),
can dlsplace a Government at any moment, than they have
n constitutions 1n which an Executive, however ‘much it may
have dlSappomted the hopes of those who chose i it, cannot be
o ——
removed before the end of 1ts term of office, except on the
legal proof of some deﬁmte crime.  But'in itself, there really
Seems no reason why the form of the Executive Government
should not be as lawful a subject for discussion as the House
of Loids, the Established Church, the standing army, or
anything else. It shows simple ignorance, if 1t does not show
something worse, when the word “republican” 1s used as
synonymous with cut-throat or pickpocket. I do not find
that in republican countries this kind of language 1s applied
to the admirers of monarchy ; but the people who talk in
this way are just those who have no knowledge of republics,
either 1n past history or present times. They may very likely
have chimbed a Swiss mountain, but they have taken care not [
to ask what was the constitution of the country at its foot. |
§
i
3
\
A

e s

They may even have learned to write Greek 1ambics and to
discuss Greek particles ; but they have learned nothing from

the treasuies of wisdom taught by Grecian history from
Herodotus to Polybios.
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1 have discussed the three chief forms of Executive Govern-

ment, the constitutional King and his Ministry, the President,

and the Executive Council, 1n the last of my first series
of Histonical Essays.

(532 P. 159) Illad, 1 250 :—
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